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Umteb States Court of Appeals 

DISTRICT OF COLUMBIA 

No. 9553 

Domestic and Foreign Commerce Corporation, appellant 

v. 

Robert M. Littlejohn, as War Assets Administrator and 
Surplus Property Administrator, appellee 

counterstatement of the case 
A. The Proceedings in the Court Below 

This suit was instituted by the filing of a complaint on Tues¬ 
day, April 29,1947. At 5:22 p. m. of that day an ex parte order 
issued enjoining the appellee, the War Assets Administrator and 
Surplus Property Administrator, from delivering the coal to 
anyone but appellant (hereinafter called plaintiff) or “from 
taking any other action with respect to the use or disposition of 
this coal except delivering the same to the plaintiff under the 
terms of its contract.” (Jt. App. 35-6). As the order was not 
served on the War Assets Administrator until Wednesday, April 
30,1947, and the matter of the issuance of a preliminary injunc¬ 
tion was set down for hearing on Tuesday, May 6,1947, appellee 
was given only the bare minimum of five days’ notice (Rule 6a, 
6d, F. R. C. P.), in a case not previously in litigation and of 
which the United States Attorney and the Department of Jus¬ 
tice had no prior notice. 

Appellee (hereinafter referred to as defendant) had affidavits 
in opposition prepared and ready on the morning of May 6, 
1947; and, since the questions of the jurisdiction of the court 
and the likelihood of success were bound to be argued in con¬ 
nection with the issuance vel non of the preliminary injunc- 

(l) 
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tion, also served on appellant’s counsel copies of a motion to 
dismiss shortly before ten o’clock. The defendant’s points and 
authorities were in support of the motion to dismiss and in 
opposition to the application for a preliminary injunction. 
The two affidavits defendant filed were in opposition to the 
application for a preliminary injunction; one affidavit was also 
in support of the motion to dismiss. At the hearing before 
Justice Bailey on May 6, 1947, plaintiff’s counsel made much 
of the defendant’s failure to give five days’ notice (Joint Ap¬ 
pendix 45), relying on Rule 9 (b) of the Rules of the Dis¬ 
trict Court for the District of Columbia (erroneously referred 
to as Rule 7 by plaintiff’s counsel), in patent disregard of the 
fact that where the plaintiff gives only five days’ notice of an 
application for a preliminary injunction it cannot expect to 
have both the first and last word and to be given five days 
within which to file reply papers out of the five days it has 
allowed defendant. The objection was not confined to the 
motion to dismiss, for plaintiff’s counsel stated: 

We feel, although we don’t insist on the point, we feel 

that the motion has been conceded by a failure to file an op¬ 
position within the proper time. 

In other words, appellant’s counsel construed the local rules to 
mean that where movant gives the other party five days’ notice 
of motion, the other party must file his opposition five days 
before the hearing, to allow movant “to examine them.” Rule 
9 (b) of course provides that a “statement of opposing points 
and authorities shall be similarly filed, noted and served within 
five days or such further time as the court may grant or the 
parties agree upion.” 1 Defendant’s points and authorities 
were, therefore, filed on time. 

Justice Bailey on May 6, 1947, postponed the hearing on 
the motion to dismiss but agreed to hear argument on the 
application for a preliminary injunction, w*hile plaintiff’s coun¬ 
sel who had given only five days’ notice, continued to insist 
that he was entitled to further notice from defendant. 

1 Rule 6 (a), F. R. C. P., applies to periods of time fixed by these rules. 
Rules of the District Court for the District of Columbia, Rule 3. Sundays 
are not included where the time allowed is less than 7 days. 
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The argument on the application proceeded, with counsel 
for the defendant forbearing from arguing the motion to dis¬ 
miss. However, the very same arguments supporting the mo¬ 
tion to dismiss militated against granting granting the prelimi¬ 
nary injunction. It is scarcely credible that plaintiff was 
unprepared to meet the jurisdictional objections in connection 
with its application for a preliminary injunction. ' At the close 
of the argument the court reserved decision until the following 
morning. It was understood that the motion to dismiss had not 
been argued. 

The next morning the court said (Jt. App. 48): 

* * * this suit is in effect a suit for specific per¬ 

formance and the United States is a necessary party and 
this Court is without jurisdiction. 

The temporary restraining order will be dissolved and 
the application for a preliminary injunction denied. 

Shortly thereafter the court made the suggestion to plain¬ 
tiff’s counsel: 

I think you had better let me pass on the motion to 
dismiss, because I think my opinion so jar decides that 
question. 

Plaintiff’s counsel acquiesced by nodding his head. Plaintiff 
and the court were thinking of Section 17-101 of the District 
of Columbia Code, 1940 Edition, which might be construed to 
make review of Justice Bailey’s denial of the application for a 
preliminary injunction reviewable only in the discretion of 
this Court. To make certain of a final appealable order, plain¬ 
tiff’s counsel acquiesced in having the ruling made, though he 
did not acquiesce in the adverse ruling. The court was 
avowedly acting in plaintiff’s interest, as counsel well knew 
.when he consented to a ruling on the motion to dismiss. Ap¬ 
pellant admits (Brief p. 26) that the court “opened the hear¬ 
ing by announcing that it was without jurisdiction (which 
would have left appellant without protection) and then indi¬ 
cated it wished to rule on the motion to dismiss in order to 
create an appealable ruling.” 

Thereupon, following Mr. Ansberry’s consent signified and 
given in open court, Justice Bailey continued (Jt. App. 48): 
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So the motion to dismiss will be sustained, and if you 
want to apply immediately to the Court of Appeals for 
a stay order, I will not sign the order—I don’t think 
you can appeal until I have signed the order. 

B. Issues Before the Court 

If the court had not been looking out for plaintiff’s interests, 
this would be simply an appeal from a denial of an applica¬ 
tion for preliminary injunction, based on the complaint, plain¬ 
tiff’s affidavits and the affidavits in opposition. Plaintiff would 
have been in a less advantageous position procedurally than 
it is now—denials of preliminary injunctions are reviewable 
only for gross abuses of discretion. 

As the district court recognized, the application for a pre¬ 
liminary injunction necessarily entailed a consideration of the 
same objections to the jurisdiction presented by the motion 
to dismiss; preliminary injunctions do not issue unless there 
is jurisdiction and a substantial likelihood applicant will pre¬ 
vail in the action. Moreover, after the court ruled in connec¬ 
tion with the application for a temporary injunction that the 
suit was for specific performance against the United States 
and therefore not within its jurisdiction, and this from the 
allegations of the complaint, a motion to dismiss was a mere 
formality. The court might dismiss the complaint on its own 
motion. Section 37 of the Judicial Code, 28 U. S. C. Section 80. 

We reiterate—the motion to dismiss was not argued. The 
complaint was dismissed out of regard for the plaintiff; and 
if not at its instance, then certainly with its consent, the court, 
having denied the application for a preliminary injunction 
on jurisdictional grounds, ruled on the jurisdictional question 
by dismissing the complaint. In the view of the court below, 
whether title had or had not passed was not dispositive. Only * 
when pressed did it observe, incidentally and in passing, that the' 
title was not in plaintiff. Jt. App. 49. The court’s considera¬ 
tion for plaintiff’s practical inability to proceed after a prelimi¬ 
nary injunction was denied is now being seized upon, illegiti¬ 
mately and for the first time, to bring the case within the 
asserted rule of Dollar v. Land, 67 S. Ct. 1009, No. 207, in the 
Supreme Court, decided April 7,1947. A procrustean distortion 
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of the facts is necessary to bring this case within the rule of 
Dollar v. Land. Plaintiff never made known any exception to 
the action of the court (see Rule 46, F. R. C. P.) because to 
have the court rule was to its advantage. See Fleming v. Van 
Der Loo, 160 F. (2) 906, 909 (App. D. C.); Anderson & Brown 
Co. v. Anderson, C. C. A. 7, May 23, 1947, 10 Fed. Rules Serv. 
12h. 22. 

In this case a decision as to jurisdiction need not have 
awaited a decision on the merits; no pledge was averred; the 
dismissal was founded not on new facts but on the facts as they 
appear from the complaint itself; and the court’s ruling was 
nonprejudicial, harmless, and beneficial, and acquiesced in if 
not invited. No error can be predicated on the act of ruling 
as distinguished from the nature of the ruling. Any resem¬ 
blance to the procedural situation in Dollar v. Land is factitious 
and contrived. 

C. The Nature of the Suit 

In substance this is a suit by a purchaser of coal from the 
War Assets Administration, an unincorporated agency of the 
United States, for specific performance of a sales contract. 
The complaint asked for a temporary order restraining the 
defendant and his employees from “carrying into effect * * * 
cancellation of the sale to plaintiff”; “reselling or attempting 
to resell this coal to any other person whatsoever than the 
plaintiff”; and for a permanent injunction, and a decree (a) 
that the sale was valid, (b) that the subsequent sale to Midland 
Coal Co. was illegal, and (c) “in view of the delay and disrup¬ 
tion of arrangements caused by the purported cancellation, 
plaintiff shall have thirty days from the date of this Court’s 
final order in which to give shipping instructions.” (Jt. App. 
8, 9). The last quoted prayer is a demand that the contract to 
sell the coal be remade. 

D. Statement of the Facts 

The facts, as they appear and are disclosed from the com- 
plant and its exhibits, without resort to extrinsic evidence, 
may be summarized as follows: 


747980—47-2 
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Plaintiff had previously purchased from the War Assets Ad¬ 
ministration, war surplus coal located at various Army camps 
in Texas and adjacent states. On March 11, 1947, the War 
Assets Administration invited a bid from plaintiff for 10.000 
tons of bituminous coal, stating “This coal is offered F. 0. B. 
cars, Camp Maxey, north of Paris, Texas.” (Jt. App. 11). On 
March 13, plaintiff offered to purchase the coal “on the same 
terms and conditions and made a continuing part of cur recent 
contract at same price.” It proposed that “contract shall be 
on cash basis, based on railroad scale weights * * * and 

payment made upon presentation of your invoices to same bank 
in Dallas^ (Exhibit B to complaint. Jt. App. 12). [Italics sup¬ 
plied.] On March 19, 1947. the W T ar Assets Administration 
Regional Office wrote plaintiff the following letter (Exhibit C 
to complaint, Jt. App. 13) which set forth the terms on which 
it was prepared to sell plaintiff: 

Your offer of $1.75 a ton for approximately 10,000 
tons of coal is accepted. Also, your terms of placing 
$17,500 with the First National Bank, Dallas, Texas, for 
payment upon presentation of our invoices to said bank 
are accepted. However, it may be to your advantage 
to deposit $17,500 with this office for deductions from 
the amount as shipments are made until this sum is 
exhausted, or until the coal is completely shipped, 
whichever occurs first. Any balance of this $17,500 
w’ould be immediately refunded upon request. 

Please fill in shipping instructions and sign and return 
the original of the enclosed Sales Memorandum im¬ 
mediately as the camp site is in process of being cleared. 
[Italics supplied.] 

The Government’s purpose was to obtain payment on the 
presentation of invoices; 10,000 tons of coal would require 
about 250 cars, which would not arrive at once. Its object 
being the fast disposal of property and its policy to sell only 
for cash, War Assets was anxious to receive installments of 
cash as soon as shipment was made. War Assets Administra¬ 
tion placed no reliance on the buyer’s financial standing and 
was not extending credit. The printed Conditions of Sale (Ex- 
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hibits D and E to complaint, Jt. App. 15,17) state that “Unless 
credit is provided for in the Sales Memorandum, payment 
must be made in currency, by the Purchaser’s check, cashier’s 
check, or money order prior to shipment of the property or 
its removal by Purchaser.” The Sales Memorandum (Exhibit 
E) required “Cash on presentation of wt. tickets as shipped,” 
in the typewriting on its face (Jt. App. 16). 

The plaintiff had not put up any deposit on the coal and it 
might have been tied up indefinitely if bottoms to carry the coal 
in the export trade could not be obtained. Manifestly the 
plaintiff had no capital of its own and looked to the purchaser 
on the resale, Penn-Pocahontas Coal Company, to supply the 
funds. Consequently, in order to simplify the mechanics of 
payment and to protect itself. War Assets Administration 
specified that cash (rather than a letter of credit good for only 
a limited time) be deposited with the Dallas bank which had 
figured in previous sales. 2 

Among the enclosures with the 'War Assets Administration 
letter of March 19, 1947, were the Conditions of Sale, which 
stated that “Unless otherwise specifically stated in the Sales 
Memorandum, all sales are made /. o. b. common carrier (cars 
or trucks) and shipping expenses will be paid by Purchaser.” 
[Italics supplied.] (Jt. App. £*■). 

The pertinent conditions of sale in the Offer to Purchase 
(Exhibit D) which was executed by plaintiff’s president on 
March 13, 1947, and in the Sales Memorandum (Exhibit E) 
executed by the president on March 28, 1947, included the 
following: 

1. The Sales Memorandum and standard conditions 
of sale constituted the entire agreement. 

2. Unless credit was provided for in the sales memo¬ 
randum payment had to be made prior to shipment. 

* It is clear that (1) War Assets Administration was bargaining for pay¬ 
ment by a Texas bank it knew, on presentation of invoices, and not by drafts 
on a New York bank, entailing delay and the risk of rejection of bills of 
lading, and (2) that If the original and a duplicate letter of credit were 
to be attached to each draft, payments might be held up. The letter of 
credit could be used only once, as the Dallas bank would make payments 
only upon the presentation of the original letter of credit with each set of 
documents. See infra, p. 10. 
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3. Unless otherwise specified all sales were made 
/. o. b. common carrier, the purchaser to pay shipping 
expense. 

4. On default by buyer in making payment or other¬ 
wise, seller might on ten days’ written notice rescind 
the sale or resell for the account of the purchaser. 

5. Seller reserved the right to cancel the contract 
where purchaser was an agent acting for an undisclosed 
principal. 

The facts proving that plaintiff found the conditions burden¬ 
some and sought to vary them are all uncontroverted and ap¬ 
pear in the complaint and the exhibits thereto. 

Plaintiff had difficulty in raising the $17,500—its very first 
letter, dated March 28, 1947, and covering the Sales Memo¬ 
randum and the offer to purchase (Exhibit F) proposed to 
deviate from the terms specified by War Assets. It said: 

There has been deposited as of noon today with the 
First National Bank of Dallas, So,000.00 to apply 
against the first shipments of this coal. This deposit 
was forwarded by the Bank of Manhattan on orders 
from the Penn-Pocahontas Coal Company, New York 
City who will act as exporters for this company in the 
handling of this coal; and immediately this shipment 
begins to move, the balance of the funds necessary to 
meet your invoices upon presentation at the bank will 
be transferred by the New York bank to the First Nac¬ 
tional Bank of Dallas. ,, [Italics supplied.] (Jt. App 
18.) 

Immediately, and on April 1, 1947, War Assets Administra¬ 
tion wired plaintiff (Exhibit G) that “First National Bank 
Dallas refuses to guarantee payment for full amount unless 
$17,500 is on deposit their bank for this purpose. Unless 
$17,500 is deposited First National Bank Dallas for payment 
of total quantity this coal by noon April 4 sale will be cancelled 
and other disposition made”. 3 (Jt. App. 20.) 

* The plaintiff’s letter advising that the $5,000 was furnished by Penn- 
Pocahontas was all the more reason for defendant to insist on strict com¬ 
pliance with its credit terms. 
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Plaintiff then proposed a new alternative (which it argued 
was just as good) whereby an irrevocable letter of credit in the 
amount of $12,500 on the Com Exchange Bank of New York 
would be placed to plaintiff’s credit by the Penn-Pocahontas 
Coal Company of New York to supplement the $5,000.00 de¬ 
posit with the Dallas bank.” This, it assured War Assets, 
“places on hand in the First National Bank, Dallas, the full 
amount of $17,500 to meet this purchase” (Wire of April 4, 
1947, Exhibit I, Jt. App. 22). That same day, the Dallas 
office of War Assets Administration wired back (Exhibit J, 
Jt. App. 23) that— 

Unless $17,500 is deposited with this office or on 
deposit with First National Bank of Dallas, Texas, this 
will serve as formal notice that sale of 10,000 tons of coal 
at $1.75 a ton will be cancelled ten days from this date. 

The defendant thus gave plaintiff ten days within which to 
comply with the terms of the contract. Nevertheless plaintiff 
failed to realize that exact (and not substituted) performance 
would be required by War Assets Administration, although it 
had been advised in plain language by its bank, the First Na¬ 
tional Bank in Dallas, that War Assets Administration preferred 
“that the funds should be made available to them here at this 
bank, rather than waiting for a sight draft drawn under a letter 
of credit to be paid in New York” [Italics supplied.] This 
preference was not a caprice but a stipulation from the very 
first, for sound business reasons. , 

The Dallas bank significantly added in its letter of April 
10, 1947 (Exhibit L to the complaint, Jt. App. 25): 

Of course if it is the desire of the Corn Exchange Bank 
and Trust Company, New York City, that we pay the 
drafts here without this bank assuming any responsi¬ 
bility whatsoever, we shall be pleased to render the 
usual service but we do not care to assume any respon¬ 
sibility for the payment of the drafts in New York City.” 
[Italics supplied.] 

Plaintiff was not satisfied with this explanation of the terms 
of the sale and again tried to satisfy the condition by sub- 
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stitute performance, this time by having the letter of credit 
amended so as to be payable in Dallas. (Exhibit N, Jt. App. 27.) 
(The letter of credit expired on June 7, 1947, Exhibit M, Jt. 
App. 26.) War Assets Administration had become convinced 
that plaintiff had no intention of complying with the terms of 
the sale. It had been advised by the Dallas bank that it did 
not have sufficient documents in its possession to make payment 
for the coal and that the original letter of credit would have to 
be presented with each shipment at the time the other docu¬ 
ments were presented for payment, in order that the proper 
charges might be entered on the letter of credit (Exhibit 0, 
Jt. App. 28). Accordingly on April 16,1947, the Regional Office 
wired plaintiff as follows (Exhibit P to the complaint, Jt. App. 
28): 

Re sale 10,000 tons coal at $1.75 ton our credit divi¬ 
sion has been notified by First National Bank, Dallas, 
it does not have sufficient authority to pay for this mate¬ 
rial upon presentation of invoices. This is formal noti¬ 
fication sale is cancelled. 

Even then, after receipt of notice of cancellation, plaintiff 
made no effort to satisfy the conditions literally. Instead it 
steadfastly continued to propose substitute terms and condi¬ 
tions of its own. The depth of its misunderstanding is re¬ 
vealed by its wdres of April 17 and IS, 1947 (Exhibits Q and R 
to the complaint, Jt. App. —): 

We have wire from your Mr. Gray indicating that 
First National Bank does not have sufficient authority to 
pay monies against presentation of invoices supported 
by railroad bills of lading covering our purchase of coal 
now at Camp Maxey * * * the First National 

Bank of Dallas has irrevocable letter of credit from the 
Corn Exchange Bank, New York City with full author¬ 
ity to meet your invoices totalling approximately $17,- 
500.00. We do not understand this action as bonafide 
letter of credit is established and is usual commercial 
'procedure * * * We have complied with every re¬ 

quirement under this purchase contract plus your desire 
that letter of credit be amended to permit payment at 
First National Bank of Dallas , Dallas, Texas, and this is 





11 


formal notification we regard contract still in effect.” 
[Italics supplied.] 4 

Plaintiff had failed to satisfy the terms of the seller’s let¬ 
ter of March 19, 1947, stipulating and requiring that §17,500 
be placed “with the First National Bank, Dallas, Texas, for pay¬ 
ment upon presentation of our invoices to said bank * * 

War Assets had specified that S17,500 be placed (1) with a par¬ 
ticular bank in Dallas (2) for payment there (3) on presenta¬ 
tion of invoices to that bank. It had not indicated that its un¬ 
ambiguous conditions would be satisfied if a letter of credit on a 
New York bank were deposited, and if drafts on a New York 
bank accompanied by bills of lading were substituted or if some 
“usual commercial procedure” were followed. Wlien it discov¬ 
ered that plaintiff was either unwilling or unable to comply with 
the terms of the sale, War Assets sold the coal to another buyer. 

On April 29, 1947, plaintiff instituted this suit in the district 
court, alleging that under the Uniform Sales Act property in the 
goods passed to plaintiff “at the time of the acceptance of its 
offer by the War Assets Administration’s letter of March 19, 
1947.” (Complaint, Par. Twelfth, Jt. App. 6.) Delivery of 
the coal to the other buyer has now been enjoined by this Court’s 
order of June 5, 1947, “pending final disposition of this appeal, 
or the further order of this Court herein * * 

Plaintiff alleges that if it does not acquire the coal its trade 
standing will be lost, it will lose its profits, and be liable to the 
company to which it resold the coal, and that, because of as¬ 
sumed difficulty in ascertaining damages, it has no adequate 
remedy at law. It prays that defendant be enjoined from can¬ 
celling the contract, or selling the coal to anyone else, that title 
be adjudicated to be in plaintiff, and that it have thirty days 
to give shipping instructions. The supporting affidavit of its 
President reiterates the conclusory matter of the complaint and 
relies on the expectancy of large profits, allegations of loss of 

4 On April 19, 1947, a correcting letter was written by the Dallas bank to 
the Dallas Regional Office advising that on that day the bank had received a 
wire from the Corn Exchange Bank authorizing it to pay War Assets the $17,- 
500 on presentation of the documents. The letter of April 1G which it cor¬ 
rected had said that drafts might be negotiated by the Dallas bank. Instead 
of that they might be paid there. (Exhibit O, Jt. App. 28.) 

t 
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business and possible liability to those to whom it had resold the 
coal, and to subsequent purchasers, to make out a case for equi-, 
table relief. 

Plaintiff appeals from the judgment of May 9, 1947, deny¬ 
ing the preliminary injunction for want of jurisdiction and 
[with plaintiff’s acquiescence, to facilitate its appeal] passing 
on the unargued motion to dismiss the complaint. The district 
court ruled that the suit was in effect for specific performance 
against the United States and that it was without jurisdiction. 
At plaintiff’s insistence it said that in its view title to the coal 
had not passed. (Jt. App. 49.) That expression of opinion 
was immaterial to the court’s decision. In any event, as we 
shall demonstrate injra, it was absolutely correct. 5 

SUMMARY OF ARGUMENT 

1. The suit cannot be maintained and was properly dis¬ 
missed. It is in reality a suit against the United States,, 
wdiich has not consented to be sued for specific performance. 
Whether the suit is against the United States turns upon the 
substantial effect of the decree—the absence of the United 
States as a formal party to the action is not determinative. 
Whether technical title passed to plaintiff is immaterial. The 
claim of the United States that title has been retained and the 
fact that its possession has not been obtained through nor 
derived from an invasion of plaintiff’s rights preclude this suit 
from being maintained in the absence of the United States^ 
which is an indispensable party. 

2. The purpose of this suit is to obtain a decree preventing 
the responsible agent of the United States from delivering the 

8 So far as defendant is concerned the appeal will be considered solely 
on papers filed with the district court by May 6, 1947. The appeal was 
taken to this court on May 9. 1947. 

Plaintiff has incorporated in its Appendix a counteraffldavit of Joseph 
T. Kingsley verified May 7, 1947, which was never received hy the court 
below. This court has not granted leave to file such affidavit. It is without 
bearing on any question presented by this appeal and did not affect the re¬ 
sult below. For those reasons we refrain from submitting affidavits es¬ 
tablishing that War Assets Administration did engage personnel and pro¬ 
cure equipment for loading the coal prior to the time the summons, complaint 
and restraining order were served. Indeed this is admitted in the counter¬ 
affidavit. The impropriety of the references to the counter affidavit in 
Appellant’s brief (pp. 6-7, 25-26) is manifest. 
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coal to anyone else and compel him to deliver the coal to plain¬ 
tiff. Despite the plaintiff’s attempt to drive a wedge between 
the defendant and the United States, it is apparent that the 
dominant interest of the sovereign is in having its proprietary 
affairs supervised by the officials entrusted with the task, and 
not subject to challenge by mandamus or proceedings in equity 
by persons disappointed in their dealings with the Government 
who seek to obtain relief against it in the guise of relief against 
an officer who is asserted to have abused his discretion. In¬ 
dependently of sovereign immunity, the suit constitutes a gross 
interference with the rights of the United States to manage its 
proprietary affairs free from supervision by the courts. 

3. Congress has consented to suits against the United States 
for breach of contract in the Court of Claims (28 U. S. C. 250) 
or in the District Court (2S U. S. C. 41 (20)) for money judg¬ 
ments but has not consented to be sued for specific' perform¬ 
ance. The procedure under the Tucker Act marks the limits 
of the Government’s consent to be sued in contract and the 
safeguards it affords the interests of the Government should 
not lightly be dispensed with. If more summary proceedings 
may be brought, the Tucker Act safeguards are rendered 
nugatory. 

4. Apart from doctrines of sovereign immunity the com¬ 
plaint is lacking in equity. 

(a) By Section 267 of the Judicial Code, 28 U. S. C. 384, 
maintenance of the suit in a district court of the United States 
is prohibited because plaintiff has an adequate remedy at law. 
Specific performance of a contract for the sale of an ordinary, 
fungible, nonunique chattel (such as coal) will not be granted. 
This fatal weakness of the complaint is not counteracted by re¬ 
sort to overdrawn allegations of damage ( cf . Globe Refining 
Co. v. Landa, 190 U. S. 540). 

(b) Plaintiff breached its contract with War Assets Ad¬ 
ministration by not depositing $17,500 with the Dallas bank 
to pay on submission of invoices. Its proffer of a letter of 
credit was a departure from the terms of the contract. 

(c) This was not a credit transaction. The War Assets Ad¬ 
ministration reposed no confidence whatsoever in plaintiff’s 

7479S0—47-3 
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credit and would not have parted with title before payment. 
The circumstances (1) that until loading the risk of loss w T as 
on the seller and (2) that this was a sale f. o. b. the Frisco 
tracks confirm the view that title did not pass to the buyer 
until the coal had been delivered to the carrier and loaded on 
the cars. The contract does not designate the transaction as 
a sale rather than a contract to sell. Plaintiff’s ingenious 
elaboration of the distinction is academic, entirely without 
basis in the contractual language. 

ARGUMENT 

I 

The suit is against the United States, which has not consented 

to be sued 

Purely from the face of the complaint with its exhibits, the 
suit manifestly is directed against property in which the United 
States, by its officer in charge (the defendant herein), claims 
an interest. The possession of the United States in no way 
depends on any agreement with plaintiff or on any disturbance 
or invasion of property of plaintiff. The purpose of this suit is 
to obtain a decree against the head of an unincorporated agency 
of the United States, and thus acquire 10,000 tons of coal held 
by the United States. Obviously the impact of any decree 
would be on the property, possession and use of the sovereign 
and on its right to conduct its proprietary affairs free from 
supervision. Wells v. Roper, 246 U. S. 335. 

It is axiomatic that the United States cannot, without its 
consent, be sued in any court. It is equally well settled that 
whether the suit is against the United States turns upon the 
substantial effect of the decree. The absence of the United 
States as a formal party to the action is not determinative. 
Minnesota v. Hitchcock, 1S5 U. S. 373, 3S6; Louisiana v. 
McAdoo, 234 U. S. 627; Young v. Anderson, 160 F. (2) 225 
(App. D. C.), cert. den. 67 S. Ct. 1316; O'Harra v. Littlejohn, 
69 F. Supp. 274,276 (D. D. C.). 

The United States is holding the property under a claim 
of right—it has never relinquished its possession. To liken 
defendant Littlejohn to a tort-feasor is absurd on its face. He 
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is accountable only to the United States and is no more a tort¬ 
feasor than any employee of a corporate employer who termi¬ 
nates a contract in the name of and on behalf of his employer. 
Greyhound Corporation v. Commercial Casualty Ins. Co., 
259 App. Div. 317, 19 N. Y. Supp. (2) 239. In these respects, 
this case is entirely different from Land v. Dollar, 67 Sup. Ct. 
1009, No. 207, decided April 7, 1947, on which plaintiff counts 
so heavily. There, on the district court’s dismissal of the com¬ 
plaint to recover possession, the court had to credit the allega¬ 
tion that the security was pledged to the Maritime Commission 
and constituted collateral to be held in trust for the Dollar 
interests—concededly the Dollar interests had once had pos¬ 
session and had then turned the securities over to the United 
States Maritime Commission. The Supreme Court could say 
that if a trial should establish that the officers were tort¬ 
feasors, “The dominant interest of the sovereign is then on 
the side of the victim who may bring his possessory action to 
reclaim that which is wrongfully withheld.” 

The Supreme Court was careful to distinguish: 

This is not an indirect attempt to collect a debt from 
the United States by preventing action of Government 
officials which would alter or terminate the contractual 
obligation of the United States to pay money. See 
Wells v. Roper, 246 U. S. 335: Mine Safety Co. v. For- 
restal, 326 U. S. 371. It is not an attempt to get specific 
performance of a contract to deliver property of the 
United States. Goldberg v. Daniels, 231 U. S. 218. It 
is not a case where the sovereign admittedly has title to 
property and is sued by those who seek to compel a con¬ 
veyance or to enjoin disposition of the property, the 
adverse claims being based on an allegedly superior 
equity or on rights arising under Acts of Congress. 
[Italics supplied.] 

Applying the Supreme Court’s criteria in that case, the “es¬ 
sential nature and effect of the proceeding” would “interfere 
with the public administration”; unless the defendant’s rela¬ 
tion to the United States is protected, the plaintiff will suc¬ 
cessfully have destroyed the freedom of government officers 
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to terminate contracts where a breach by the other party is 
thought to have occurred or wherever such action is regarded 
as justified for any reason; and the “dominant interest” of the 
United States is in reserving such freedom of action for its 
agents/’ Nor would the defendant become a tort-feasor or an 
aggressor by terminating the contract. Wells v. Roper, 246 
U. S. 335, 33S. He has invaded no property rights of plaintiff, 
committed no aggressive act upon plaintiff’s specific prop¬ 
erty, and has taken no property from it. Acting well within 
the scope of his authority he w T as merely exercising his discre¬ 
tion as disposal manager for the United States to decide 
whether the purchaser was complying with the terms of the 
Sale. In these vital respects plaintiff’s claim differs from that 
involved in Goltra v. Weeks, 271 U. S. 532. There Chief Jus¬ 
tice Taft said (p. 546) in distinguishing Wells v. Roper, 246 
U. S. 335: 

The suit was a bill in equity to enjoin the Postmaster 
General from annulling the contract and interfering be¬ 
tween the United States and the plaintiff in the per¬ 
formance and execution of the contract. The bill was 
dismissed on the ground that it w’as a suit against the 
United States. That which the bill sought to restrain 
was not a trespass upon the property of the plaintiff. 
The automobiles of the plaintiff were not to be taken 
away from him by the Government officer. What the 
officer was doing was merely exercising the authority 
entrusted to him by law* for the benefit of the Govern¬ 
ment in annulling a contract which involved no change 
of possession or title to property. To enjoin the offi¬ 
cer's action was in effect enforcement by specific per¬ 
formance against the United States. It was an affirm- 

8 In Block, Suite against Government Officers and the Sovereign Immu¬ 
nity Doctrine, ."9 Harv. Law Rev. 1060, 1075 (Sept. 1946) the author, who 
is generally hostile to sovereign immunity, writes: 

“* * * when the breach of contract * * * arises for example, 

from a. discretionary act of the official or from a difference of opinion as 
to the interpretation of the terms of the contract then the underlying policy 
of the sovereign immunity doctrine to prevent undue interference with the 
operations of government should be afforded full protection and the suit 
barred for lack of jurisdiction.” 









17 


ative remedy sought against the Government which, 
though in form merely restrictive of an officer, was 
really mandatory against the sovereign. The difference 
between an injunction against the illegal seizure of 
property lawfully possessed and against the cancella¬ 
tion of a contract which involved no change of posses¬ 
sion is manifest. [Italics supplied.] 

Viewing the facts most favorably to plaintiff, the Government 
would only be liable for breach of contract and the Dollar v. 
Land rationale will not avail a plaintiff seeking to enforce a 
contract right stemming from a Government agreement to 
sell. In Hagood v. Southern, 117 IX S. 52, 70 the Court said: 

A broad line of demarcation separates from such cases 
as the present, in which the decrees require, by affirma¬ 
tive official action on the part of the defendants, the per¬ 
formance of an obligation which belongs to the State in 
its political capacity, those in which actions at law or 
suits in equity are maintained against defendants who, 
while claiming to act as officers of the State, violate and 
invade the personal and property rights of the plaintiffs, 
under color of authority, unconstitutional and void. 

No want of authority to represent the United States in the 
transaction has been or can be alleged herein. Mine Safety 
Appliances Co. v. Forreslal, 326 U. S. 371, 374^5. 

In the case at bar, even on the assumption of a breach of 
contract (which is contrary to the fact), 7 we still have the 
United States with a substantial claim of title, making ap¬ 
plicable the established principle that the Government has 
not consented to be sued for specific performance. In re Ayers, 
123 U. S. 443. 502; United States v. Jones, 131 U. S. 1; Wells 
v. Roper, 246 U. S. 335; Transcontinental & Western v. Farley, 
71 F. (2) 2SS (C. C. A. 2) cert. den. 293 U. S. 603; Boeing Air 
Transport v. Farley, 64 App. D. C. 162, 75 F. (2) 765; Inter¬ 
national Trading Corp. v. Edison, 71 App. D. C. 210, 109 F. 
(2) S25, S26-7 (App. D. C.), cert. den. 310 U. S. 652; See 
41 Columbia Law Rev. 1236, 1241-1242. 

7 We demonstrate ivfj'a. p. 20 et seq., that the United States has not 
breached its contract and that title to the coal could not have been passed 
and did not pass to plaintiff. 
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In In re Ayers, 123 U. S. 443, 502-3, the Court said: 

A bill in equity for the specific performance of the 
contract against the State by name, it is admitted, could 
not be brought. In Hayood v. Southern, 117 U. S. 52, 
it was decided that in such a bill, where the State was 
not nominally a party to the record, brought against its 
officers and agents, having no personal interest in the 
subject matter of the suit, and defending only as repre¬ 
senting the State, where “the things which, when done 
and performed, constitute a performance of the alleged 
contract by the State,’’ the Court was without jurisdic¬ 
tion, because it was a suit against a State. 

The converse of that proposition must be equally true, 
because it is contained in it; that is, a bill, the object 
of which is by injunction, indirectly, to compel the 
specific performance of the contract, by forbidding all 
those acts and doings which constitute breaches of the 
contract, must also, necessarily, be a suit against the 
State. ~ In such a case, though the State be not nominally 
a party on the record, if the defendants are its officers 
and agents, through whom alone it can act in doing and 
refusing to do the things which constitute a breach of 
its contract, the suit is still, in substance, though not 
in form, a suit against the State * * *. The acts 

alleged in the bill as threatened by the defendants 
* * * are violations of the assumed contract be¬ 

tween the State of Virginia and the complainants, only 
as they are considered to be the acts of the State of Vir¬ 
ginia. The defendants, as individuals, not being parties 
to that contract, are not capable in law of committing a 
breach of it. There is no remedy for a breach of con¬ 
tract, actual or apprehended, except upon the contract 
itself, and between those who are by law parties to it. 

In maintaining the suit and challenging executive discretion 
plaintiff is not aided by allegations that the action against which 
it inveighs was in breach of contract. As the Court said in 
Welts v. Roper, 246 U. S. 335, 33S: 
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And neither the question of official authority nor 
that of official discretion is affected, for present pur¬ 
poses, by assuming or conceding, for the purposes of 
the argument, that the proposed action may have been 
unwarranted by the terms of the contract and such as 
to constitute an actionable breach of that contract by 
the United States. 

See also Perkins v. Lukens Steel Co., 310, U. S. 113, 
127. 

The question when a suit is against the United States has 
been before this Court and before the Supreme Court many 
times. The basic case is Minnesota v. Hitchcock, 1S5 U. S. 
373. The State of Minnesota brought an original suit in the 
Supreme Court to enjoin Interior Department officials from 
selling any of Sections 16 and 36 of the townships in that state. 
In holding that this was a suit against the United States, the 
Court said: 

Now, the legal title to these lands is in the United 
States. The officers named as defendants have no in¬ 
terest in the lands or the proceeds thereof. The United 
States is proposing to sell them. This suit seeks to 
restrain the United States from such sale, to divest the 
Government of its title and vest it in the state. The 
United States is therefore the real party affected by 
the judgment and against which in fact it will operate 
and the officers have no pecuniary interest in the matter. 
If whether a suit is one against a state is to be deter¬ 
mined not by the fact of the party named as defend¬ 
ant on the record but by the result of the judgment or 
decree which may be entered, the same rule must apply 
to the United States. The question whether the 
United States is a party to a controversy is not to be 
determined by the merely nominal party on the record 
but by the question of the effect of the judgment or 
decree which can be entered. 

In Louisiana v. McAdoo, 234 U. S. 627, also an original suit 
in the Supreme Court to enjoin the Secretary of the Treasury 
from admitting imports of Cuban sugar except at a certain 
rate of duty, the Court held (pp. 629, 632): 
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That the United States is not named on the record 
as a party is' true. But the question whether it is in 
legal effect a party to the controversy is not always 
determined by the fact that it is not named as a party 
on the record, but by the effect of the judgment or de¬ 
cree which can here be rendered. Minnesota v. Hitch¬ 
cock, 1S5 U. S. 373. 3S7; Kansas v. Unitd States, supra 
(204 U. S. 331, 333) * * * 

Obviously such suits to review the official action of 
the Secretary of the Treasury in the exercise of his judg¬ 
ment as to the rate which should be exacted under his 
construction of the Tariff Acts would operate to disturb 
the whole revenue system of the Government and affect 
the revenues which arise therefrom. Such suits would 
obviously, in effect, be suits against the United States. 
New York Guaranty Co. v. Steele, 134 U. S. 230; Loui¬ 
siana v. Jumel, 107 U. S. 711; Hopkins v. Clernson Col¬ 
lege, 221 U. S. 636, 649. 

The effect of a decree issued in this case would be to pry 
loose from the War Assets Administrator property of the 
United States, on the theory that his acts may be divorced 
from the principal he serves and attributed to him in a pri¬ 
vate capacity, despite suit brought against him in his official 
capacity. The effect would be to interfere with property in 
the custody of the United States and belonging to it. War 
Assets Administration under Section 3 (c) of the Surplus Prop¬ 
erty Act of 1944 (50 U. S. C. App.. Section 1612 (c). 5S Stat. 
767) and Executive Order 96S9. February 2. 1946, 11 F. R. 
1265, merely acts as a disposal agency.* Moreover Congress 
has not consented to suits against War Assets Administration 

’ Although the complaint and jurisdictional statement in appellant’s brief 
refer to the Surplus Property Act as a basis for jurisdiction, it is nowhere 
shown that any question arises under that Act or that defendant has failed 
to observe any of its provisions. See Waiter P. Villcrr Co. v. Iilinn, 156 F. 
(2) 914 (C. C.A.5). 

Kendall v. United State. s*. 12 Peters 524 is completely inapplicable. The 
interests of the United States alisn it with defendant, and as no statutory 
direction is in any way involved, it follows that mandamus could not con¬ 
ceivably issue to control defendant’s official discretion. Work v. Riven, 
267 U. S. 175; Houston v. Ormcs, 252 U. S. 469. 
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or its Administrator. See Thomason v. Works Progress Ad¬ 
ministration, 138 F. (2) 342 (C. C. A. 9); Helms v. Emergency 
Crop & Seed Loan Office, 216 N. C. 581,5 S. E. (2) 822; O’Harra 
v. Littlejohn, 69 F. Supp. 274, 276 (D. D. C.). An injunction 
would serve no purpose if it did not, by its pressure on the 
officer, relax his hold on the property and induce a delivery 
to the plaintiff. 

The real question in this case is whether, when the agency 
in interest conceives that a buyer is in default, the buyer may 
circumvent restrictions on the suability of the United States 
and use the coercive force of an injunction against the head 
of the agency to obtain delivery, as a remedy speedier and 
more favorable than the established remedy under the Tucker 
Act. The case thus falls within the first class of cases men¬ 
tioned in Pennoyer v. McConnaughy, 140 U. S. 1, 10 (quoted 
in Ex parte State of New York No. 1 , 256 U. S. 490, 500): 

The first class is where the suit is brought against the 
officers of the State, as representing the State’s action 
and liability, thus making it, though not a party to the 
record, the real party against which the judgment will 
so operate as to compel it to specifically perform its 
contracts * * * The other class is where a suit is 

brought against defendants who, claiming to act as of¬ 
ficers of the State, and under the color of an unconsti¬ 
tutional statute, commit acts of wrong and injury to the 
rights and property of the plaintiff acquired under a 
contract with the State. Such suit, whether brought to 
recover money or property in the hands of such defend¬ 
ants, unlawfully taken by them in behalf of the State, 
or for compensation in damages, or in a proper case 
where the remedy at law is inadequate, for an injunction 
to prevent such wrong and injury, or for a mandamus, 
in a like case, to enforce upon the defendant the per¬ 
formance of a plain, legal duty, purely ministerial— 
is not, within the meaning of the Eleventh Amendment, 
an action against the State. [Italics supplied.] 

The long history’ of suits against the United States and its 
agencies and officers shows with abundant authority and clarity 
that to assail the officer’s authority will not alter the rule that 
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a suit in which the relief sought or granted will finally deter¬ 
mine or interfere with the Government’s title, possession, or 
use of property, is a suit against the United States. On this 
reasoning an official of the United States cannot be enjoined 
from infringing a plaintiff’s valid patent or from the use of 
property owmed or leased by the United States. Belknap v. 
Schild, 161 U. S. 10; International Postal Supply Co. v. Bruce, 
194 U. S. 601. 

As laid down in the Belknap case, supra, “But no injunction 
can be issued against officers of a State, to restrain or control 
the use of property already in the possession of the State, or 
money in its treasury when the suit is commenced; or to compel 
the State to perform its obligations; or where the State has 
otherwise such an interest in the object of the suit as to be a 
necessary party.” 

The plaintiff in Goldberg v. Daniels, 231 U. S. 21S, a manda¬ 
mus suit, alleged that in direct contravention of a statute and 
in violation of a ministerial duty the Secretary of the Navy 
was refusing to deliver a vessel purchased by him. There, too, 
it was urged by plaintiff that integrity oj the Government re¬ 
quired delivery. The court denied specific performance against 
the Secretary because, in the words of Justice Holmes, “The 
United States is the owner in possession of the vessel. It can¬ 
not be interfered with behind its back, and as it cannot be made 
a party, this suit must fail.” 

See also Krug v. Fox, C. C. A. 4, May 22, 1947, 15 U. S. Law’ 
Week 2699, 4 Pike & Fischer, Admin. Law Service, 71c, 23-7. 

Similarly, attempts to establish title to public lands by in¬ 
junctions against the Secretary of Interior or the Commissioner 
of the General Land Office have failed. Minnesota v. Hitch¬ 
cock, 1S5 U. S. 373; Naganab v. Hitchcock, 202 U. S. 473; 
Oregon v. Hitchcock, 202 U. S. 60; New Mexico v. Lane, 243 
U. S. 52; Louisiana v. Garfield, 211 U. S. 70. In Oregon v. 
Hitchcock, supra, the court refused to allow the State to sue 
for lands in which it claimed title, even though the State al¬ 
leged that the Secretary of Interior acted under a misconstruc¬ 
tion of statutes of Congress; in Naganab v. Hitchcock, he was 
said to be acting under an act unconstitutionally depriving the 
plaintiff of his property without due compensation. In Mot - 
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rison v. Work, 266 U. S. 481,485, the Court held the action must 
fail as a suit against the United States even though plaintiff 
alleged that the statutes under which defendants were purport¬ 
ing to act were unconstitutional and that defendants were ex¬ 
ceeding their authority. 

We submit, therefore, that any decree entered for plaintiff 
would be directed against the United States. That it would 
constitute an interference with Government processes and 
would interfere with the use of property of the United States 
cannot be denied. 

The suit therefore is essentially against the United States 
for specific performance. It must be dismissed, as the United 
States has not consented to be sued for any such purpose. See 
O’Harra v. Littlejohn, 69 F. Supp. 274, 276 (D. D. C.); Trans¬ 
continental & Western Air v. Farley, 71 F. (2) 2S8 (C. C. A. 
2), cert. den. 293 U. S. 603; Walter P. Villere v. Blinn, 156 F. 
(2) 914 (C. C. A. 5). 

Point II 

To grant the relief sought would constitute an unwarranted 
interference with the executive functions of the Government 

The United States has the same latitude in deciding with 
whom it will contract as any private person. The courts will 
not interfere with its procurement or disposal policies. As the 
Supreme Court said in Perkins v. Lukens Steel Co., 310 U. S. 
113,127—S: 

Like private individuals and businesses, the Govern¬ 
ment enjoys the unrestricted power to produce its own 
supplies, to determine those with whom it will deal, and 
to fix the terms and conditions upon which it will make 
needed purchases. * * * Courts have never re¬ 
viewed or supervised the administration of such an 
executive responsibility even where executive duties 
“require an interpretation of the law/’ Judicial restraint 
of those who administer the Government’s purchasing 
would constitute a break with settled judicial practice 
and a departure into fields hitherto wisely and happily 
apportioned by the genius of our polity to the adminis¬ 
tration of another branch of Government. 
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If the plaintiff is sincere in its belief that the Government 
has terminated the contract wrongfully it may file suit against 
the United States in the District Court or in the Court of 
Claims. See 28 U. S. C. 41 (20), 250.“ What it cannot do is 
to disturb property owned by the United States or in its pos¬ 
session by treating the officer as a wrongdoer. Cf. Greyhound 
Corporation v. Commercial Casualty Ins. Co., 259 App. Div. 
317, 19 N. Y. Supp. (2) 239. The language of the Supreme 
Court in Decatur v. Paulding, 14 Pet. 497,516, is apposite: 

The interference of the Courts with the performance 
of the ordinary duties of the executive departments of 
the Government, would be productive of nothing but 
mischief -and we are quite satisfied that such a power 
was never intended to be given to them. 

See Transcontinental & Western Air'V. Farley, 71 F. (2) 
2SS. 290 (C. C. A. 2). cert. den. 293 U. S. 603. 

Judicial intervention would retard the reabsorption of sur¬ 
plus property-into the domestic pool by preventing the delivery 
of the property to the subsequent purchaser. It results in an 
impasse (unless plaintiff's squeeze on the Government is suc¬ 
cessful) and seriously impedes the conversion of our national 
economy from a war to a peacetime basis. Even in the absence 
of jurisdictional defects, a court would hardly consider enjoin¬ 
ing the disposal functions of an emergency agency. Cf. Per¬ 
kins v. Lukens Steel Co., 310 U. S. 113; Adams v. Nagle, 303 
U. S. 532. 540; United States ex rel. Greathouse v. Bern, 2S9 
U. S. 352, 360. And as the Supreme Court has said in Hurley 
v. Kincaid, 285 U. S. 95,104: 

* * * where large public interests are concerned 

and the issuance of an injunction may seriously embar¬ 
rass the accomplishment of important governmental 
ends [i. e., the expeditious sale of surplus property], 
a court of equity acts with caution and only upon clear 
showing that its intervention is necessary in order to 
prevent an irreparable injury. (Matter in brackets 
supplied.) 

"Jurisdiction under the Tucker Act being limited to money judgments, to 
entertain this suit “would result in an evasion of the express limitations 
of the Tucker Act * * Di Benedetto v. Morgenthau, 14S F. (2d) 223, 
225 (App. D. C.), cert. den. 326 U. S. 6S6. 
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Point III 

Maintenance of this suit constitutes an evasion of the protec¬ 
tions and limitations of the Tucker Act 

The remedy by injunction does not enlarge the jurisdictional 
limitations of the Tucker Act on suits in the district courts, 
where the amount in controversy does not exceed $10,000 (see 
28 U. S. C. 41 (20)), and the Court of Claims (28 U. S. C. 250). 
Cf. Di Benedetto v. Morgenthau, 148 F. (2) 223 (App. D. C.) 
cert. den. 326 U. S. 686. The United States may only be sued 
for money judgments under the Tucker Act. United States v. 
Sherwood, 312 U. S. 584, 588; United States v. Jones, 131 U. S. 
1; United States v. Alire, 6 Wall. 573. To permit injunctive 
suits against Government officers disrupts the orderly scheme 
envisaged for Governmental contractual litigation and in the 
case at bar frustrates speedy liquidation unwarrantably. To 
entertain suits of this character opens the floodgates of obstruc¬ 
tive litigation by disgruntled claimants anxious to dispense with 
the safeguards upon the Tucker Act jurisdiction of the district 
courts. 

The schedule in the instant case will serve as an illustration. 
Bids for the coal were not even invited until March 11, 1947. 
The contract was not terminated until mid-April. Yet by 
April 29, 1947, before the Attorney General was apprised of a 
controversy, an ex parte injunction had been obtained and a mo¬ 
tion for a preliminary injunction [under the circumstances of 
this case the obstructive equivalent of final relief] was made re¬ 
turnable on May 6, 1947. The procedure evolved by Congress 
allow's the United States 60 days after service upon the United 
States Attorney for answer in Tucker Act suits (28 U. S. C. 
763), as in suits against the United States and its officers 
and agents under the Rules of Civil Procedure (Rule 12 (a), 
F. R. C. P.), in order that the necessary reports may be ob¬ 
tained and that its law officers charged with defending suits 
may familiarize themselves with the facts before answering. 
The United States w r ould thus have had until June 28, 1947, 
for answer. Fifty days before then (May 9, 1947) an appeal 
to this court had already been taken. Yet paradoxically the 
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appeal in this case is predicated in the main on the speed 
events took when, on examination of the complaint and the 
application for a preliminary injunction the court found that 
it was without jurisdiction, and as a service to plaintiff, dis¬ 
missed the complaint to give it an assured standing to appeal. 

The preference of litigants for the dramatic remedy of in¬ 
junction and for bypassing the courts’ pedestrian Tucker Act 
jurisdiction is understandable. Nevertheless that preference 
can only be respected by scrapping the Congressional plan that 
litigation arising out of Government contracts be litigated in 
an orderly fashion, giving the United States sixty days, or such 
further time as the court may allow, for answer. The head¬ 
long pace of an injunction suit is at complete variance with 
the protection with which Congress hedged consent to suit. 

Point IV 

The complaint is wanting in equity 
A. The court had no jurisdiction to grant specific performance 

Section 267 of the Judicial Code, 2S U. S. C. 3S4, prohibits 
the maintenance of this suit. It provides that “Suits in equity 
shall not be sustained in any court of the United States in any 
case where a plain, adequate and complete remedy may be had 
at law” [Italics supplied.] Section 267 had its origin in 1 
Stat. L. 82, Section 16 of the Judiciary Act of 17S9. Scott v. 

# Neely, 140 U. S. 106, 110; Matthews v. Rodgers, 2S4 U. S. 
521, 525. See Street, Federal Equity Practice, 1909, Sec¬ 
tion 39: 

The principle that no suit in equity can be main¬ 
tained where the plaintiff has an adequate remedy at 
law is recognized by all courts exercising equity powers 
in conformity with the practice of the English Chan¬ 
cery. Nevertheless the rule applies with peculiar force 
to the federal courts. To the founders of the federal 
system the principle in question seemed so important 
that expression was given to it in the original judiciary 
act, and this provision of that act has remained in full 
force to our own day. 
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In New York Guaranty Co. v. Memphis Water Power Co. T 
107 U. S. 205, 214, the Supreme Court said of Section 723 of 
the Revised Statutes, the predecessor of Section 267 of the Ju¬ 
dicial Code: 

This enactment certainly means something, and if 
only declaratory of what was always the law, it must 
at least have been enacted to emphasize the rule and 
impress it upon the attention of the courts. 

Equity will in no event grant specific performance to require 
the transfer of an ordinary, nonunique chattel purchasable in 
the market. See Consolidated Fuel Co. v. St. Louis Southwest- 
ery Ry. Co. of Texas, 250 Fed. 395 (C. C. A. 8); Cappetta v. 
Atlantic Refining Co., 74 F. (2) 53 (C. C. A. 2) cert. den. 294 
U. S. 730; Kane v. Luckrnan, 131 Fed. 609, 61S et seq. (N. D. 
Iowa); A. G. Lehman Co. v. Island City Pickle Co., 208 F. 
1014, 1017 (W. D. Mich.). “* * * equity will not, in gen¬ 
eral decree the specific performance of contracts concerning 
chattels, because their money value recovered as damages will 
enable the party to purchase others in the market of like kind 
and quality.” 4 Pomeroy, Treatise on Equity Jurisprudence, 
Section 1402. Plaintiff’s exaggerated, overdrawn allegations of 
damage (cf. Globe Refining Co. v. Landa, 190 U. S. 540) do not 
vary this rule. That plaintiff has an adequate remedy at law 
and wull not sustain irreparable injury bars relief in equity. 
Hurley v. Kincaid, 285 U. S. 95; Boston Wool Trade Ass’n v. 
Snyder, 161 F. (2) 648, 649 (App. D. C.). If plaintiff is en¬ 
titled to equitable relief in this case, then in every contract for 
the sale of a chattel where plaintiff is willing to claim it will 
sustain special damages not recoverable at law and damages 
not readily ascertainable, relief in equity would be available. 
But relief in equity would then no longer be extraordinary. It 
would be ordinary and commonplace. 

In Consolidated Fuel Co. v. St. Louis Southwestern Ry. Co., 
250 Fed. 395, 398-399 (C. C. A. 8), the court in reversing an 
order granting a preliminary injunction said: 

The case stated in the complaint is simply one where 
appellant had breached a contract for the sale and de¬ 
livery of coal to a common carrier. The measure of 
damages for such breach would be the difference be- 
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tween the contract price and the market price of coal 
at the nearest market, with the cost of transportation 
to the point where appellant agreed to deliver the coal. 
The allegations of the complaint in regard to the dam¬ 
ages that would result to the people of Texas and of the 
United States, including suits and prosecutions for pen¬ 
alties, and the damages to employees, if appellee should 
cease operating its trains for want of coal, present a 
contingency so remote and impossible as to be negligi¬ 
ble, and the people referred to are not complaining. We 
have been unable to find any authority that would al¬ 
low a common carrier to go into court of equity to ob¬ 
tain specific performance of such a contract as is in¬ 
volved in this action. To take jurisdiction in equity of 
the case made by the complaint would be to destroy all 
distinction between actions at law and in equity. If 
we shall take jurisdiction in this case and specifically 
enforce a contract for the sale and delivery of coal, where 
would we stop? The next contract presented to us 
would be for the sale and delivery of engines, for the 
sale and delivery of railroad ties, for the sale and de¬ 
livery of cars, or for the sale and delivery of a thousand 
other articles, which go to make up the equipment of a 
railroad. The contract price of coal is fixed; the market 
price of coal and cost of transportation is easily shown; 
why should equity assess the damages. * * * Hav¬ 

ing no jurisdiction in equity, we may not discuss the 
merits of the order granting the temporary injunction. 

See also Cappetta v. Atlantic Refining Co., 74 F. (2) 53, 55 
(C. C. A. 2), cert. den. 294 U. S. 730. 

The “irreparable damage” plaintiff claims it will sustain 
it has liquidated by detailing the reselling arrangements. 
Texas R. Co. v. Marshall, 136 U. S. 393,405. As for the refer¬ 
ences to its reputation, a contract for resale is not an open 
sesame to equitable relief. Plaintiff’s complaint gives the ar¬ 
rangement it made on resale to Penn-Pocahontas, the corpora¬ 
tion which supplied the first S5.000 and the letter of credit. It 
is difficult to see how plaintiff’s reputation could be affected 
vis-a-vis Penn-Pocahontas, which no doubt is apprised of all 
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the facts in the controversy and knows to what extent plaintiff 
was at fault and to what extent it is blameless. 

R Plaintiff breached its contract with War Assets Administration 

As disclosed by the counter statement, plaintiff never satis¬ 
fied the condition of the sale that it place $17,500 in the Dallas 
bank, to assure payment to War Assets Administration on the 
submission of invoices. This condition precedent plaintiff was 
required to perform before War Assets would be bound to de¬ 
liver the coal; it was certainly a condition precedent to spe¬ 
cific performance. Pomeroy, Equity Jurisprudence, 1919, Sec¬ 
tion 1407. 

Although repeatedly requested to place the Dallas bank in 
funds to pay War Assets Administration on presentation of 
invoices, plaintiff failed to do so. On its failure, War Assets 
exercised its right to rescind the contract pursuant to para¬ 
graph 7 of the terms and conditions of sale contained in the 
Sales Memorandum 10 and stop all further negotiations with 
plaintiff. It had the remedies of an unpaid seller enumerated 
in Section 53 of the Uniform Sales Act [D. C. Code, Section 
28-1402] including the right to rescind the sale. Plaintiff hav¬ 
ing breached the contract, defendant was privileged to sell to 
another. 

Plaintiff does not avoid the effects of its nonperformance 
by pleading that it followed the “usual commercial procedure.” 
War Assets Administration required that $17,500 in cash be 
placed in the bank. 

As a general rule, conditions which are either ex¬ 
pressed or implied in fact must be exactly fulfilled or 
no liability can arise on the promise which such con¬ 
ditions qualify. The reason for this is obvious. The 
promisor can only be held liable according to the terms 
of the promise which he makes * * *. The condi¬ 
tion is part of his promise qualifying and limiting it,.and 
his promise, as a matter of plain fact, is not broken until 

* “Seller may also * * * in the event of default on the part of Pur¬ 
chaser in making payment or otherwise, upon giving ten (10) days written 
notice to Purchaser, rescind the sale, or resell the property for the account 
of Purchaser * * (Exhibit E, Jt. App. 17.) 
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the condition has happened or has been performed. 
Williston, Contracts, Rev. Ed. Section 625, p. 1940. 

For the seller to be paid as each shipment was made, the 
Dallas bank had to be kept in funds. As both the time of 
shipment and the buyers credit were uncertain, the seller 
stipulated that the entire amount be on hand at the outset of 
the performance. If the buyer had any objection to the con¬ 
dition the time to have demurred was when the contract to 
sell was being negotiated. 

C. In any event title to the coal had not passed to the plaintiff 

Plaintiff pitches its entire case on the proposition that title 
passed to it, although the coal was never delivered to the car¬ 
rier. Passage of title would not be dispositive; irrespective of 
a technical passage of title, this would still be a suit against 
the United States. However, as we shall demonstrate, title 
did not pass to plaintiff. True, plaintiff alleges in its complaint 
that title had passed to the plaintiff, but that is a conclusion 
of law* contradicted by the exhibits to the complaint. 

For four good and sufficient reasons title could not have 
passed the plaintiff. 

1. War Assets had no faith in buyer’s credit and required 
payment on submission of invoices. It negatived any disposi¬ 
tion to extend credit. The Sales Memorandum, Exhibit E, 
Jt. App. 17 in its Conditions of Sale (Par. 1) stated that unless 
credit was provided for in the Sales Memorandum, payment 
had to be made “prior to shipment of the property or its re¬ 
moval by the Purchaser.” On its face the Sales Memorandum 
specified (Jt. App. 16): 

Terms Cash on presentation of wt. tickets as shipped. 

2. Until shipment, risk of loss was on the seller. The specific 
provision in the contract covering risk of loss establishes beyond 
doubt that until shipment title was in the seller. It provides 
that in case of loss prior to removal or shipment, “Seller’s liabili¬ 
ty shall, at election of Seller, be limited to the replacement of 
the property lost, damaged, or destroyed or refunding any 
amount paid by Purchaser therefor.” [Paragraph (f) of the 
Terms and Conditions of Sale, Par. 6 of Conditions of Sale]. 
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(Exhibits D and E, Jt. App. 15, 17). In Nashville Industrial 
Corp. v. United States, 71 C. Cls. 405 (41S-419) (p. 17 of Appel¬ 
lant’s brief) the purchaser had assumed the risk of loss and so 
was held to have sufficient title to maintain suit for its loss. 
Here the risk was not yet on the purchaser. 

3. This was an f. o. b. shipping point sale, in which title 
passes on delivery to the carrier unless there is a contrary intent 
shown. In view of the lack of confidence in plaintiff’s financial 
responsibility, clearly the seller was opposed to an earlier trans¬ 
fer of title and guarded itself against it by its credit restrictions. 

4. Plaintiff failed to comply with the conditions imposed by 
the seller. 

Plaintiff asserts that title to the coal at Camp Maxey passed 
to the plaintiff when its offer was accepted. In support of its 
contention plaintiff cites D. C. Code, 1940 Ed. Section 28-1203, 
Rule 1, which is Section 19, Rule 1, of the Uniform Sales Act. 11 
But paragraph (5) of the Conditions of Sale in the memo¬ 
randum agreement herein provides that “Unless otherwise 
specifically stated in the Sales Memorandum all sales are made 
f. o. b. common carrier (cars or trucks) and shipping expenses 
will be paid by Purchaser.” 

Rule 5 of Section 19 of the Uniform Sales Act provides as 
follows: 

If the contract to sell requires the seller to deliver the 
goods to the buyer, or at a particular place, or to pay 
the freight or cost of transportation to the buyer, or to 
a particular place, the property does not pass until the 
goods have been delivered to the buyer or reached the 
place agreed upon. 

The provisions /. o. h. common carrier unequivocally ex¬ 
presses the intention of the parties that title remain in the 
Government until the coal was removed from the windows and 
placed upon the cars of the Frisco. 

In a contract of sale providing for delivery FOB point of 
shipment, in the absence of a contrary intention shown, title 
passes to the buyer at the time the goods are delivered to 

n Texas has not adopted the Uniform Sales Act, but follows the common 
law doctrine. 
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the carrier and placed on board cars at the point indi¬ 
cated, i. e. the point of shipment. United States v. R. P. 
Andrews & Co., 207 U. S. 229, 240; Brown Lumber Co. v. 
Com’r., 59 App. D. C. 110, 35 F. (2) 880; Higgins v. California 
Prune & Apricot Growers, 16 F. (2) 190, 192 (C. C. A. 2) cert, 
den. 273 U. S. 781; Nelson Bros. v. Perryman Bums Coal 
Co. 48 F. (2) 99, 100 (C. C. A. 2); Hoffman v. Gosline, 172 
F. 113 (C. C. A. 6); In re Globe Varnish Co. 114 F. (2) 916 
(C. C. A. 7), cert. den. 312 U. S. 690; Standard Casing Co. v. 
California Casing Co., 233 N. Y. 413, 135 N. E. 834; Rosen¬ 
berg Bros. Co. v. Buffum Co., 234 N. Y. 33S, 137 N. E. 609; 
see Uniform Sales Act, Section 19, Rule 5. 

No evidence supports the view that the term “sale” was 
used; if it was used, it was in a loose sense. The contention 
that it was a word of art employed in contrast to a “contract 
to sell” is strained and unimpressive, considering that the term 
actually found is “contract of sale.” The reductio ad ab- 
surdum of appellant’s argument is found in the Terms and 
Conditions of Sale, Exhibit D, “War Assets Administration 
reserves the following rights in connection with the sale of 
surplus property: * * * To withdraw all or any part of 

the property included in the sale at any time prior to a Con¬ 
tract of Sale; * * The sale was a mere offering to the 

public. Title would not pass before the Contract of Sale. 
“Sale” was plainly no word of art denoting a transfer of title. 
It meant an offering (tentative and preliminary) to the pub¬ 
lic in this instance. The Law of Sales is not used restrictively 
as excluding contracts to sell. 

Appellant’s quotation from Whitney on Sales (3rd Ed. 1941), 
Section 91, omits the two telling sentences immediately fol¬ 
lowing the excerpt it quotes, which state: 

Since Rule 5 expressly declares that where the seller 
is to pay the freight, title does not pass until the goods 
arrive, the inference is warranted that where the buyer 
is to pay the freight title passes upon shipment under 
Sub’d 2 of Rule 4. Therefore where the parties have 
made an FOB contract there is a presumption that they 
intended title to pass upon delivery of the goods to the 
carrier. 
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The rule in Texas is the same. 

In Ehrenberg v. Guerrero, 225 S. W. 86 (Tex. Civ. App.) the 
Court said: 

Where the term f. o. b. is used in an executory con¬ 
tract for the sale of goods, if there is no express provi¬ 
sion for inspection or the retention of title pending in¬ 
spection, the mercantile term “f. o. b.” used will be'con¬ 
strued to require the seller to deliver the goods, sub¬ 
ject matter of the sale, without expense to the buyer, 
at the place mentioned and at the time mentioned; and 
at the time of such delivery the title passes from the 
seller to the buyer. 

See also Com’r v. East Coast OH Co., 85 F. (2) 322, 323, 
(C. C. A. 5), cert. den. 299 U. S. 608; Rule—Jayton Cotton 
Oil Co. v. Vera Gin Co., 261 S. W. 157 (Tex. Civ. App.). 

While Associate Judge of the New York Court of Appeals 
Judge Cardozo used the following language in Standard Casing 
Co. v. Calif ornia Casing Co., 233 N. Y. 413,416,135 N. E. 834: 

Under a contract f. o. b. point of shipment, title 
passes from the seller upon delivery to the carrier, 
though the buyer is given the privilege of examining the 
goods upon arrival at destination. 

Rule 5 of Section 19 is based on the reasoning that the 
parties would not intend the property in the goods to pass un¬ 
til the seller has completed his part of the performance. Kahn 
v. Rosenstiel, 298 F. 656, 657 (S. D. N. Y.); Cassinelli v. 
Humphrey Pie Co., 43 Nev. 208; Wade v. Johnson, 111 Ore. 
468, 476, 227 Pac. 466. Strong as that inference is, it is not as 
cogent as the inference that a seller who sells only for cash 
will not surrender title until the price has been paid. In this 
case, we have both an f. o. b. sale and insistence on cash. 

Obviously if the coal had burnt in the windrows (or if the 
price of export coal had collapsed) plain tiff would not now be 
arguing that the coal had been appropriated to the contract 
and that title had passed to it immediately upon the forma¬ 
tion of the contract. Undoubtedly it would have relied on the 
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principle expressed in Section 280 (b) of Williston on Sales 
(2nd Ed.): 

As it is a necessary implication in F. 0. B. contracts 
that the buyer is to be at all expense in regard to the 
goods after the time when they are delivered free on 
board, the presumption follows that the property passes 
to the buyer at that time, and not before, though the 
goods are brought to the point of shipment and are 
ready for loading; * * * 

In Lewis v. Farmers' Grain and Milling Co., 52 Cal. App. 
211, 19S Pac. 426, the plaintiff under its contract to sell 1500 
sacks of oats f. o. b. carrier, ordered a car from the railroad for 
the purpose of loading it with oats. In the course of the load¬ 
ing and before completion, the car and oats burned. The de¬ 
fendant purchaser was upheld in its claim that when the oats 
burned they remained the property of seller. 

It is fatal to plaintiff's entire position that even were War 
Assets suable, plaintiff could not even have successfully main¬ 
tained a common law possessory action. Speaking of a sale 
of the 1907 cut of hemlock at Ely, Michigan, f. o. b. Bogardus, 
Michigan, Circuit Judge (later Justice) Lurton said in Bcld- 
ing Hall Mfg. Co. v. Mercer & Femdon Lumber Co., 175 Fed. 
335, 33S (C. C. A. 6) : 

It must be conceded that although the sale included 
the entire cut of this particular sort of lumber for the 
season of 1907, and although there had been a payment 
made on account of the contract of a sum largely in ex¬ 
cess of the lumber which had been shipped and nearly 
equal to the price of the entire cut up to August 31,1907, 
the title to the lumber cut to fill this order had not passed 
prior to August 31st, because the contract provided for 
delivery free on board cars at Bogardus, the railway sta¬ 
tion nearest the mill. If before that had been done 
bankruptcy had ensued, the title would have passed to 
the bankrupt’s trustee, and the buyers remitted to their 
rights as creditors by reason of this advance payment. 
So if the lumber had been seized under execution, the 
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execution creditor would have at law the better claim. 
So, also, if the lumber had been destroyed by fire or flood,, 
the loss would have fallen upon the vendor. 

It follows therefore that, unless there was a change 
in the contract on August 31st by reason of the occur¬ 
rences of that day, the plaintiff in the writ of replevin 
should have failed in his suit, because unable to show 
- title and right of possession. 

CONCLUSION 

After hearing argument on the application for a preliminary 
injunction and in opposition thereto, including arguments 
based on the court’s lack of jurisdiction, the lower court prop¬ 
erly held that it was manifest from the complaint itself that 
the suit was in reality against the United States for specific 
performance and that it had no jurisdiction. The complaint, 
the court held, did not state a claim upon which relief might 
be granted. No facts had to be eked out from affidavits. Ob¬ 
viously the court would not pass upon an application for pre¬ 
liminary injunction against an officer of the United States 
without examining its jurisdiction. Plaintiff’s cavil that “the 
Court’s dismissal should have been on its own motion, since, 
if the Court was, as it had decided, without jurisdiction, it was 
bound to dismiss” (Appellant’s Brief, p. 26), exposes the friv¬ 
olousness of its contention. That the court might have dis¬ 
missed without a reference to the unargued motion to dismiss 
may be freely conceded. But where was the prejudice to plain¬ 
tiff? Instead of leaving plaintiff with an appeal from a dis¬ 
cretionary interlocutory order, the court suggested that it rule 
on the jurisdictional question. Plaintiff agreed and thereby 
waived any objections to the procedure it may have had. 
Rule 46, F. R. C. P. Compare Fleming v. Van Der Loo, 160 
F. (2) 906, 909 (App. D. C.). After the court had expressed 
definite views on the likelihood of success and lack of jurisdic¬ 
tion, its ruling on a motion to dismiss was a foregone conclusion. 
The suit was plainly an attempt, by subterfuge and indirection, 
to nullify sovereign immunity and to circumvent limitations on 
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the Government’s consent to suit. The disposition below was 
correct and should be affirmed. 
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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 9553. 


DOMESTIC AND FOREIGN COMMERCE CORPORA¬ 
TION, Mills Building, Washington, D. C., Appellant, 

v. 

ROBERT M. LITTLEJOHN, as War Assets Administra¬ 
tor and Surplus Property Administrator, Railroad 
Retirement Building, Washington, D. C., Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia. 


REPLY TO COUNTERSTATEMENT OF THE CASE. 

A) PROCEEDINGS BELOW. 

By a misleading use of the technical rules of Court (p. 2, 
Appellee’s brief) counsel for defendant appellee endeavors 
to conceal the substantial surprise to plaintiff-appellant 
created by the conduct of appellee’s counsel. 

On the morning of May 6, with the hearing scheduled for 
10 o’clock, counsel, after meeting plaintiff’s counsel around 
9:30 at the Assignment Commissioner’s office, waited until 
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lie was at the doors of Judge Pine’s courtroom at 9:53 A. M. 
before delivering copies of some 31 pages of pleadings to 
plaintiff’s counsel. 

Thus, plaintiff’s counsel had no opportunity oven to read 
defendant’s voluminous memorandum and affidavits prior 
to the hearing on May 6th, let alone to make an adequate 
investigation of and reply to several alleged fact situations, 
novel to plaintiff’s counsel, raised therein. 

It is conceded that defendant’s counsel might have con¬ 
fined himself to opposition of plaintiff’s motion for tem¬ 
porary injunction on the facts as stated in plaintiff’s plead - 
ings without notice to plaintiff but he (Mr. Murgolies) did 
not do so. 

Instead, he insisted (p. 45-47 of joint appendix) on intro¬ 
ducing the affidavits of Lennon and Day which placed 
before the Court below evidence tending to show not only 
a denial of evidentiary facts included in the complaint, but 
also at least two novel fact situations concerning which 
plaintiff had no knowledge: 

(1) That the defendant had, prior to notice of litigation, 
incurred substantial expense by ordering equipment and 
personnel to Camp Maxey to load the coal for Midland. 

(2) That the policy of War Assets was not to transfer 
title until delivery. 

To the first of these, plaintiff was able to make a dev¬ 
astating reply (Counter-affidavit of Kingsley, p. 51-53, 
Joint Appendix) within the two days’ time plaintiff’s coun¬ 
sel seasonably requested. And defendant’s counsel is still 
making a valiant effort to keep this reply, even now, from 
the attention of this Court (Appellee’s brief, p. 12, foot¬ 
note 5). 

Kingsley’s counter-affidavit shows two things: (1) Defi¬ 
nite notice of suit if Plaintiff’s coal was interfered with was 
given on April 18 to Larson, Chief Counsel of War Assets, 
at least one week prior to the sending of the draglines to 
Camp Maxey. (2) That the equipment was government 
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owned, consisted of only two draglines, and that the “per¬ 
sonnel” consisted of two dragline operators. 

Obviously the Lennon affidavit presented a highly col¬ 
ored and misleading picture of the government’s potential 
losses, and placed undeserved blame therefore on the 
plaintiff instead of on the defendant where it belonged, 
(’an this Court afford to speculate on the effect this evi¬ 
dence improperly before the Court below may have had on 
Judge Bailey’s mental attitude toward plaintiff? It was 
error substantially prejudicial to plaintiff. Plaintiff ob¬ 
jected generally, and was unable to object specifically to 
what he had not had an opportunity to read. 

The second “fact”, urged in the affidavit of Day, was a 
policy in War Assets of retaining title until delivery. 
This bore directly on the passage of title to plaintiff, 
which is essential to jurisdiction under Dollar v. Land. 
If plaintiff had received adequate notice of this alleged 
defense fact, it would have offered evidence and proceeded 
to demand trial of the fact. Of course an undisclosed in¬ 
tention of defendant could have no effect on the result. If 
this defense allegation had been known to plaintiff, it would 
have been objected to under the parol evidence rule. The 
Court’s controlling finding—no title in plaintiff—was in 
accordance with this improper evidence and indeed this 
was the only evidence upon which the Court could have 
based its finding of non-passage of title. 

Finally, it was on defendant’s motion to dismiss, sup¬ 
ported as we have shown by novel evidence totally outside 
plaintiff’s ken that Justice Bailey found himself without 
jurisdiction. 1 Defendant’s counsel even admit that “one 
of the affidavits was also in support of the motion to dis¬ 
miss” (p. 2, Appellee’s brief). This new evidence of which 
plaintiff had five minutes notice only was available to Judge 

l Indeed the Court’s order, p. .">0 Joint appendix, bases it upon the following: 
“and defendant having filed a motion to dismiss plaintiff’s complaint imme¬ 
diately prior to the hearing on May fi, 1947, supported by affidavits and points 
and authorities filed concurrently therewith, which were both in support of the 
motion to dismiss and in opposition to the motion for preliminary injunction”. 
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Bailey as part of the record. It was highly prejudicial to 
defendant’s case.. 

Yet defendant’s counsel would have this Court believe 
that the action of the Court below was helpful to plaintiff 
(Appellee’s brief, p. 3). 

They assert that the Court below would have denied the 
preliminary injunction on other grounds (p. 3, Appellee’s 
brief) than jurisdiction which would have left plaintiff ap¬ 
pealing from a discretionary order; that therefore plain¬ 
tiff’s counsel for his own advantage acquiesced by nodding 
his head (of which there is no evidence whatever in the 
record) 2 to a ruling on the motion to dismiss. But the 
Court below had already made a finding which compelled 
dismissal on jurisdictional grounds; and there is no reason 
to suppose that Judge Bailey would then exceed the juris¬ 
diction his finding left him by denying the injunction on the 
merits. His finding of no title in the plaintiff forced and 
was obviously the reason for dismissal: 

‘‘The Court: I have already stated what my conclu¬ 
sions of law are. 

Mr. Ansberry: Does your Honor find that title was 
not in Domestic and Foreign Commerce Corporation? 

The Court: That is my view, that title is not in the 
plaintiffs. I think it is simply a suit for specific per¬ 
formance.” 

(Joint appendix p. 49). 

In other words, the Court held that the absence of title 
(legal or equitable) in plaintiff makes it a suit for specific 
performance (i.c., one to obtain title). Dismissal, on the 
Court’s own motion, was logically required by the Court’s 
earlier and unqualified decision. No other relief was re¬ 
quested in the complaint than that which the Court below 
had decided it was without jurisdiction to grant; and there 
was no effort to amend, nor anv wav it could have been 
amended, on the facts alleged by both sides, after the Court 
had found that title had not passed. 

'-The nod (which was made) was made not the Court, but to Co-Counsel in 
the course of a conference on another point, as is shown by the reporter’s 
omission. 
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B) THE ISSUES BEFORE THE COURT. 

The explanatory syllogism of the Court below, just 
quoted, effectively disposes of the contention of defendant’s 
counsel (at p. 4 Appellee’s brief) that “in the view of the 
Court below, whether title had passed or had not passed 
was not dispositive”. It was clear throughout the argu¬ 
ment of the previous day, as well as in the passage just 
(juoted from the second hearing, that the Court regarded 
title as dispositive. 

Counsel asserts “the dismissal was founded not on new 
facts but on the facts as they appear from the complaint”. 
How can anyone know that? As we have demonstrated 
(supra, p. 3) the surprise government affidavits, intro¬ 
ducing new facts, both jurisdictional and to the merits, 
were in the record improperly and over objection. And 
the Court acted favorably on defendant’s motion which they 
supported. 

C) NATURE OF THE SUIT. 

Reference is made to plaintiff-appellant’s statement of 
the nature of the suit at p. 4 of its opening brief which, it 
is submitted, is correct. With title in the plaintiff (as we 
demonstrate infra, pp. 10, 18, 21, et seq., and as the com¬ 
plaint alleged) it is unnecessary for plaintiff to seek the 
transfer of title—(either legal or equitable). 

D) STATEMENT OF FACT. 

Under the heading of “Statement of Fact” on page 5 
and following, appellee defendant has chosen to create a 
conglomeration of unsupported assumptions of ultimate 
fact and argumentative conclusions of law, the error of 
which are patently exposed and completely destroyed by 
his own admissions of probative fact therein. The effort 
of appellee throughout is first to twist and distort the 
plain words of the contract “ca-sh on presentation of weight 
tickets as shipped” to read “currency in advance of ship- 
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nu nt ,y ; and, second, to interpret the method used by appel¬ 
lant in transmitting cash, (not part of its contractual obli¬ 
gation) into a provision for cash in advance of shipment, 
and then urging: this as a breach of the contract. 

Appellant’s obligation under the contract was to have 
money in the Dallas Bank when invoices of appellee with 
railroad weight tickets attached arrived there. There was 
no obligation to have the entire sum there, weeks before 
weight tickets could conceivably arrive. To please War 
Assets, and not as a matter of obligation, appellant did 
place there an irrevocable letter of credit payable at that 
hank. On April 16 the Dallas Bank wrote War Assets as 
follows: 

4 * It now appears that we have the necessary authority 
to gag drawings against the above mentioned letter of 
credit * * (Joint Appendix p. 27) 

Appellant's footnote 4 at the bottom of page 11 is a delib¬ 
erate misrepresentation of fact in saying “The letter of 
April 16 which it corrected had said that the drafts might 
he negotiated by the Dallas Bank instead of that they might 
he paid there.” The letter had quoted a telegram which 
mentioned negotiation, but as quoted (supra) itself 
announced the bank’s authority to pay. Even if the bank's 
letter was misunderstood, why did not War Assets accept 
the correction of April 19, instead of selling, on April 21, 
to Midland? 

Appellee’s effort to distinguish irrevocable letter of 
credit from cash (page 11, id. par. 1, lines 7-9) really 
amounts to a demand that appellant depart from usual 
banking methods for the transfer of cash universally ac¬ 
cepted since the days of the Hanseatic League in favor of 
sending couriers over long distances with gold in their 
saddle bags. The letter of credit effectively transferred 
cash to the Dallas Bank. The Dallas Bank, as it notified 
War Assets Administration by its letter of April 16 was 
authorized to pay cash (see discussion above). The origi- 
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nal expiration date (June 7, since extended) of the letter 
of credit was long after shipping instructions would have 
been given. 

The admissions of probative fact, above referred to, are 
as follows: 

(1) At lines 7, 8, 9, first paragraph of page 6 of defen¬ 
dant appellee’s brief he admits that plaintiff appellant’s 
offer incorporated the “same terms and conditions and 
made a continuing part of our recent contract” into the 
instant contract. Complaint, paragraph 4, page 2 of Joint 
Appendix shows these terms of the previous contract to 
include “terms cash on presentation of railroad weight 
tickets as shipped” (Emphasis supplied). 

(2) lie admits (line 6, p. 7 id.) that the sales memoran¬ 
dum of this contract provided “cash on presentation of 
weight tickets as shipped.” 

(3) On lines 5 and following, paragraph 2, page 6 of 
defendant appellee’s brief he admits that the suggested 
advance deposit of the money with the local War Assets 
office was merely precatory and was therefore clearly 
neither imposed as a term of contract nor did defendant 
appellee even attempt to make acceptance dependent there¬ 
on. That it was mere suggestion is plainly shown by the 
use of the precatory language “It may be to your advan¬ 
tage” at line 5, paragraph 2, page 6, id. 

(4) At line 1 and following of paragraph 3, page G of 
defendant appellee’s brief, he admits that His only purpose 
was to “obtain payment ox presentation of invoices ”. 
Page 1G, joint appendix, clearly shows that payment of 
invoices were contractually dependent upon and not physi¬ 
cally possible until the “presentation of weight tickets as 
shipped” (line 6, top paragraph( page 7, id.). Confirma¬ 
tory of this, appellee defendant at line 5, paragraph 3, page 
G, of his brief, concedes that he “was anxious to receive 
install went s of cash as soon as shipment was made” 
(Emphasis supplied). 
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(5) Defendant appellee gratuitously assumes (line G, 
paragraph 3, page 6) that “War Assets placed no reliance 
upon plaintiff appellant’s financial standing and was not 
extending credit”. He arrives at these two erroneous con- 
elusions by a recital of the terms of sale from his own form 
of contract which starts off with the language “unless 
credit is provided * * * ” (line 1, top paragraph, page 7). 
The absurdity of this is clearly shown by the following: 

(a) Appellee admits (1 and 2 above) he was not entitled 
to payment until he presented railroad weight tickets as he 
shipped the coal. Hence, from date of contract until weight 
tickets could be presented (a period of some days or weeks) 
he was extending credit by the language of the face of the 
sales memorandum. Cash on presentation of weight tickets 
is as much a credit term as “Cash thirtv davs”. 

V •> 

(b) The above admissions of probative fact tend to 
negative appellee defendant's gratuitous and unsup¬ 
ported assumption of ultimate fact that appellant-plain¬ 
tiff had no capital and had to depend on its resale purchaser, 
Penn Pocahontas (line 3, and following, paragraph 2, page 
7, id.). Admission of the previous course of credit trans¬ 
actions last year (the cash on weight ticket admission) 
make this totally insupportable. 

(G) Defendant appellee flatly represents as fact that 
“plaintiff lias not put up any deposit” (line 1, par. 2, page 
6) overlooking his admission that $5000 had been volun¬ 
tarily deposited in the Dallas Bank (line 2, second para¬ 
graph from bottom, page 8, id.) and that this was later 
enlarged to cover the entire $17,500 by irrevocable letter 
of credit, long before anv obligation to do so under the 
contract. 
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SUMMARY OF REPLY ARGUMENT. 

Keyed to Subject Index (Page I of Appellee’s Brief) with 
appropriate references to pages in both Appellant’s 
Opening and Reply Brief and Appellee’s Answering 
Brief wherein the argument of each subject is specifi¬ 
cally treated if covered previously. 

I. Appellee seeks to distort mere possession into a claim 
of title by the United States. But he conveniently overlooks 
that he has already validly passed title from the United 
States to appellant. A bureaucrat cannot snatch back title, 
in a free and constitutional society, by a mere illegal act of 
will. 

This is not, as claimed by appellee, a suit against the 
United States. The suit is against Littlejohn as an indi¬ 
vidual, who, under color of official position, is interfering 
with appellant’s title and right to possession. The dom¬ 
inant interest of the sovereign is to protect the citizen’s 
property right. His attempted conversion is an inde¬ 
pendent, unprivileged and unprotected tort (pp. 12, 13, in¬ 
fra; Appellant’s Opening Brief, pp. 20-21; Appellee’s 
Brief, pp. 14-22). 

II. Appellee claims his binding obligation to load the 
coal is an executive, political, and discretionary function. 
This is absurd. Appellee Littlejohn, having passed title 
from the United States to appellant, has a mere ministerial 
act to perform. He has exhausted his political discretion. 
He has no right to convert plaintiff appellant’s property 
under the color of burgeoning a mere ministerial detail of 
everyday trade into a political act (pp. 14, 15, infra; Appel¬ 
lant’s Opening Brief, pp. 20-21; Appellee’s Brief, pp. 23-24). 

III. There is no evasion of Tucker Act limitations; ap¬ 
pellee’s appeal for slow procedure afforded thereby is in 
strange contrast with the speed and surprise he has in¬ 
flicted on appellant ; appellee confuses a suit for ascertain¬ 
able money damage for breach of contract (Tucker Act) 
with this suit to prevent wrongful interference with prop- 
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crty of plaintiff, resulting in irreparable injury {Dollar v. 
Laud. pp. 16, 17, infra) ; Appellee’s Opening Brief, pp. 20- 
24; Appellee’s Brief, p. 25). 

IV. (A) (I, IT, and III) Appellee claims there is a plain, 
adequate and complete remedy at law; ignoring that the 
remedy at law is neither plain, adequate, nor complete. Ap¬ 
pellee overlooks appellant’s irreparable damages. Xo 
standard exists for assessing loss of plaintiff appellant’s 
pioneer reputation as a surplus coal exporter. Damages 
can never provide appellant with surplus coal, a unique 
chattel of special value due to special export licensing; a 
multiplicity of suits from plaintiff’s repurchasers further 
illustrates the superiority of equitable relief. Appellee 
fails utterly to show this an extravagant overstatement, as 
he asserts (p. 17, IS, infra; Appellant’s Opening Brief, pp. 
22-24: Appellee’s Brief, pp. 26-2S). 

IV (B) (I) Appellee asserts, erroneously, that appellant, 
under the contract, was required to place $17,500 in the 
Dallas Bank in advance of loading. Actually, appellant 
was only bound to have cash at the Dallas Bank for rail¬ 
road weight ticket invoices as presented (which could physi¬ 
cally be done only after loading), (p. IS, infra; Appel¬ 
lant’s Opening Brief none; Appellee’s Brief, p. 29). 

IV (B) (II and III) Appellee seeks to contort appellant’s 
voluntary advance transfer of cash by the accepted com¬ 
mercial method of irrevocable letter of credit into a breach 
of his erroneously claimed requirement of cash in advance 
but the manner and method which plaintiff appellant used to 
transmit funds were no part of its contracted obligation. 
Here plaintiff appellant was only required to get the cash 
to the bank by any method he chose so long as cash was 
there at the time invoice and weight tickets were presented 
(pp. IS, 19, infra; Appellant’s Opening Brief none; Ap¬ 
pellee’s Brief, pp. 29-30). 

IV (C) (I) Defendant appellee seeks to contradict the 
plain allegation of complaint that title passed by a false and 
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outrageous assertion that the contract does not use the word 
“sale.” Actually, the contract, drawn by appellee, repeat¬ 
edly uses the words “ sale”, “sold”, and “contract of sale”. 
This passed title immediately by the conclusively mani¬ 
fested intention of the parties (pp. 18, 21 et scq., infra; Ap¬ 
pellant's Opening Brief, pp. 12-14: Appellee’s Brief, p. 30). 

IV C (II) Appellee claims he was not selling on credit, 
but the contract provision for “cash on presentation of 
weight tickets as shipped’’ necessarily involves a delay in 
payment—and therefore credit—as certainly as if it had 
provided “cash thirty days’’ (pp. 18, infra; 8a supra; Ap¬ 
pellant’s Opening Brief, none; Appellee’s Brief, pp. 30-31). 

IV C (III) Appellee asserts risk of loss is on the seller, 
urging solely his limitation of his liability (to selling price 
as distinguished from market price) as an assumption of 
general risk. Even if title has passed, seller in possession 
has liability (for fault) making limitation useful; if title has 
not passed, express assumption of risk is superfluous; hence 
if express assumption were present, it would point to 
passage of title with insurance by seller. Finally, he fal¬ 
laciously argues that title follows risk, instead of the re¬ 
verse. Here, as usual, the Court must first locate title in 
order to locate risk. Else all insurance companies would 
become owners of the property they insured (pp. 19, 20, 
infra; Appellant’s Opening Brief none; Appellee’s Brief, 
pp. 30-31). 

IV C (IV) Defendant relies on the “f.o.b.’’ provision 
to prevent earlier passage of title, despite express words 
of present sale; despite Rule 1 passing title immediately to 
specific goods in the absence of express intention; despite 
the fact that this was an f.o.b. location, not f.o.b. inter¬ 
mediate shipping point, contract (pp. 21, 22, infra; Appel¬ 
lant’s Opening Brief, pp. 16-17; Appellee’s Brief, pp. 31- 
32). 

TV C (V) Defendant’s claim of breach of condition is 
apparently based upon his hopeless confusion of a sale with 
a contract to sell and his consequent inability to correctly 
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apply Section 1 of the Sales Act, and Rules 1 and 5 of 
Section 19 thereof. He further compounds this confusion 
by the citation of unascertained or future goods cases and 
rules, thereby exposing his error and demolishing his own 
case (pp. 22 to 24, infra; Appellant’s Opening Brief, pp. 
12-19; Appellee’s Brief, pp. 32-35). 

REPLY ARGUMENT. 

Reply to Point I of Argument of Appellee’s Brief. This is 
Not a Suit Against the United States, as Claimed. 

It is, of course, well settled that the mere fact that the 
United States is not a formal party to the record would be 
of no importance if the substantial effect of the decree were 
to be against the dominant interest of the sovereign. Min¬ 
nesota v. Hitchcock and allied cases. Defendant-appellee 
erroneously concludes (without giving any reasons there¬ 
for) that this case involves forcing the executive discre¬ 
tionary act of a political officer of the United States where 
of course the dominant interest of the sovereign is on the 
side of non-interference. 

On the contrary, this case is on all fours with Land v. 
Dollar (and, in fact, is stronger 1 than Land v. Dollar) 
where the dominant interest of the sovereign was to protect 
the victim from wrongful bureaucratic interference with 
his property. Appellant has shown his legal title to the 
coal in question derived from the War Assets Administra¬ 
tor by his action in conformity with the Surplus Property 
Act. Having sold under his statutory authority, he is 
bound to deliver (a ministerial act) under his correlative 
statutory duty. This is not a case like Goldberg v. Daniels , 
in which a high bidder for a warship whose bid had not 
been accepted was seeking to compel the acceptance of his 
offer. Appellant concedes that this could not be done. It 
is a case like Pennoyer v. McConnaughy (Appellee’s brief, 
p. 21) where a disposal officer of the government in ques- 

i The Dollar interests alleged only equitable title, whereas plaintiff-appellant 
here shows both equitable and legal title. 
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tion lias in fact entered into a sale and transferred title to 
the property and then refuses to complete final ministerial 
steps, which he was compelled to do. Plaintiff-appellant is 
not here contending that, had Littlejohn refused his offer 
for the coal, he would be in a position to compel the War 
Assets Administrator to enter into a contract. The fact 
remains that the Administrator did enter into a contract 
passing equitable and legal title. 

The effort (Appellee’s brief, p. 15) to distinguish Dollar 
v. Land on the argument that the Dollar interests had once 
had possession of the stock in question while we have never 
had possession of the coal in question must fail. Since 
plaintiff-appellant has title under a contract of sale, he may 
maintain action for wrongful conversion and wrongful 
withholding. Defendant’s attempt to distinguish Land v. 
Dollar , supra, from this case is probably due to his confu¬ 
sion of common law replevin with common law detinue. Sec¬ 
tion 06 of the Uniform Sales Act makes the following provi¬ 
sion : 

“Action for converting or detaining goods. Where the 
property in the goods lias passed to the Buyer and the 
Seller wrongfully refuses to deliver the goods, the 
Buyer may maintain any action allowed by law to the 
owner of goods of similar kind when wrongfully con¬ 
verted or withheld.” Section 28-1504 D. C. Code 
(1940). 

This restates the common law and present-day rule of 
actions and specifically applies them to cases of the instant 
type. Mechanics Bank of Alexandria v. Seaton, 1 Pet. (26 
U. S.) 299, 7 L. ed. 152; Wiend v. Semkin, 2 App. D. C. 425 
(1.894); Logan v. Cross, 101 Ore. 85, 198 Pac. 1097 (1921); 
Ixudin v. K ing-Richard son, 311 Ill. 513,143 N. E. 198 (1924). 

1 ULA 368 (1931) contains the following comment in the 
form of the Commissioners’ note: 

“This section, which is not contained in the English 
Act, allows trover, replevin, equitable or other relief 
as the local law may warrant.” 













Moreover, Laud v. Dollar did not turn on the fact of pos¬ 
session once at some distant time having been in the Dollar 
interests but on the fact that the Dollar interests had al¬ 
leged title to the stock in question. 

The effort of the appellant (Appellant’s brief, p. 13, 16, 
17, 23) to ring in patently distinguished cases where offi¬ 
cials have terminated a contract for continuing services to 
the government, such as Transcontinental £ Western Air 
v. Farlcij and Wells v. Roper , is even more absurd because 
ihose are the very cases where the doctrine of sovereign im¬ 
munity is unquestionably applicable on account of the right 
of the sovereign to select and dispense with his agents per¬ 
forming sovereign functions such as carrying the mail. 
This principle is always distinguished from the equally well 
established principle of the law that the sovereign cannot 
gain title to any property except through legal means and 
cannot regain title by its own wrongful act. U. S. v. Lee, 
106 r. S. 196; Goltra v. Weeks, 271 U. S. 536; Land v. Dol¬ 
lar. (U. S. Supreme Court, No. 207, Oct. T. 1946, decided 
April 7, 1946), and allied cases. 

The United States here has no interest in the proceedings. 
A duly appointed disposal official of the United States has 
disposed of United States property and the defendant re¬ 
mains as the mere bailee of the property in question. Un¬ 
der the allegations of Dollar v. Land, the United States was 
holding legal title and possession of the stock in question, 
subject to a contract of pledge. 

Defendant-appellee urges (Appellee’s brief, p. 24) that 
appellant’s right to sue under the Tucker Act for breach 
of its contract rights eliminates appellant's right to sue for 
wrongful interference with its title and right to possession. 
In Dollar v. Land, plaintiff had a right to sue in contract 
for breach of the contract of pledge, but, as here, it also had 
a right to enjoin wrongful interference with its title and 
right to possession. 

There are many instances in the public lands cases where 
the Secretary of the Interior as disposal officer has been 
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forced to carry out ministerial duties of perfecting plain¬ 
tiff’s land patent papers, once equitable title has passed. 
Lane v. Hoglund, 244 U. S. 175 (1917) is typical. Of course, 
on the other hand, if plaintiff has no equitable title man¬ 
damus (forcing passage of legal title) will not issue. Min¬ 
nesota v. Hitchcock. 

Naganab v. Hitchcock (Appellee’s brief, p. 22) is dis¬ 
tinguished from typical land-patent cases by the fact that 
there an Indian trustor was trying to control the discre¬ 
tionary acts of the Secretary of the Interior as trustee of 
Indian lands. He had no right to possession. 

O'Harra v. Littlejohn, relied on by appellee at p. 14 of his 
brief, is closely allied to Goldberg v. Daniels, in that it in¬ 
volved the rejection of a high bid on the ground the bidder 
was not entitled to veteran’s priority. 

The recent local case of Painter Bolt & Nut Co. Inc. v. 
Littlejohn, 75 Wash. L. Rep. 725 (D. D. C. July 21, 1947) 
is much more in point. Palmer alleged title under a pur¬ 
chase contract to certain goods possessed by Littlejohn. 
Justice Pine ruled that this issue on the merits controlled 
the jurisdiction, and therefore, following the rule in Land 
v. Dollar, set the case down for bearing on the merits, and 
denied dismissal on jurisdictional grounds. 

Reply to Point II. Prevention of the Conversion of Plaintiff- 
Appellant’s Property is Not An Unwarranted Interfer¬ 
ence With Executive Function, as Claimed. 

Perkins v. Lukens Steel Company, 310 U. S. 113, has no 
application whatever to the facts in this case. Appellant 
freely concedes that it could not have compelled the War 
Assets Administrator to accept its offer for the coal any 
more than the steel companies could compel the govern¬ 
ment to buy their steel. The War Assets Administrator 
was free to select those to whom he would sell. He has 
exercised this right. He has in fact sold to the Domestic 
and Foreign Commerce Corporation and completed entirely 
the exercise of his discretionarv functions. 
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The statement (line 7, paragraph 3, page 24 of appellee's 
brief) “even in the absence of jurisdictional defects, the 
Court would hardly consider enjoining the disposal func¬ 
tions of an emergency agency” is peculiarly inappropriate. 
First, this Court has already enjoined and the court below 
twice restrained the claimed function of this so-called 
emergency agency. Second, no agency, however emergent 
its nature, can interfere with the guarantees of substantial 
due process with respect to the property of citizens. It is 
a strange doctrine indeed which would permit the condem¬ 
nation of the property of citizens, that is the transfer of 
title from them to the government, by pure administra¬ 
tive wrongdoing. 

Reply to Point III. The Tucker Act is Neither Involved 
Herein Nor Evaded, as Claimed. 

The argument of counsel for the defendant (pages 24-23, 
Appellee’s brief) that, if defendant is permitted to reclaim 
title which he has passed, at his pleasure, the disposal of 
surplus will thereby be speeded, is a truly remarkable one. 
Had the defendant not determined to sneak his way out of 
this contract, the coal would now have long since been in 
Europe and burned. He would have been paid in full and 
the matter would be at an end as in the case of the suc¬ 
cessful contract of last year. On the other hand, if the de¬ 
fendant is entitled to resist this suit under the cloak of his 
protection as an officer of the government, regardless of his 
wrongful attack on the plaintiff's property, then it is diffi¬ 
cult to sec why other prospective purchasers from War 
Assets will not be much discouraged. Billions of dollars 
of previous sales will be unsettled where the same contract 
forms were used. 

The argument of the defendant (second paragraph, p. 23) 
that the speed of this suit is at variance with the slow pro¬ 
cedure provided for suits under the Tucker Act, is an ob¬ 
jection which applies with equal force to 'Dollar v. Land, 
to the public land cases, and to all other cases where the 
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citizen Las a legitimate injunctive remedy against govern¬ 
ment officers exceeding tbeir authority or interfering with 
citizens’ property or possessions. It is peculiarly inappro¬ 
priate in view of the insistence of counsel for the govern¬ 
ment at the first hearing on extreme speed. Their position 
mav be summarized as follows: Five minutes was enough 
for plaintiff; two days in which to study the defendant’s 
31 pages of papers was too much time for plaintiff; defen¬ 
dant should have sixty days time to study the complaint. 

Reply to Point IV(A) (I, II and III). The Court Has 

Equitable Jurisdiction, Contrary to Appellee’s Claim. 

The appellee is at pains to cite cases that equity will not 
grant specific performance for the transfer of an ordinary 
non-unique chattel. This is beside the point and contrary 
to the trend of modern law. (See Opening Brief for Appel¬ 
lant, pp. 22 and 24). The complaint alleges facts showing 
that this particular surplus coal is a unique chattel, in its 
special value to exporters, because it is more easily licensed 
for export. Surplus coal can be obtained solely from ap¬ 
pellee. (See Opening Brief for Appellant, pp. 22 and 23). 

Globe Refining Company v. Lancia (Appellee’s Brief, p. 
27) turned on failure of plaintiff to show legal damages of 
$2000, then the lower limit of Federal jurisdiction. 

Consolidated Fuel Company v. St. Louis Southwestern 
Railway Company , 250 Fed. 395, heavily relied on by de¬ 
fendant-appellee (pp. 27-28, id.) involves coal readily pur¬ 
chasable in the market—which surplus coal is not. 

Counsel’s effort to minimize damage to plaintiff-appel¬ 
lant’s reputation by asserting Penn-Pocahontas knows all 
the facts {Id., p. 28, last paragraph) is another effort to 
introduce bv assertion “facts” not in the record, and which 
are not facts at all. Moreover, surely counsel for defen¬ 
dant can neither assert that the Portuguese government 
knows the facts nor that Penn-Pocahontas and other coal 
buyers in the trade will ignore the embarrassment caused 
by plaintiff-appellant’s delay. 
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Plainly, failure to deliver under his contracts hurts any 
businessman’s reputation. Excuses can only sometimes re¬ 
duce this effect, and never can create the satisfaction of 
success. 


Reply to Point IV(B) (I, II and III). Plaintiff-Appellant 
Did Not Breach Contract, as Claimed. 

Appellee’s argument here depends on his erroneous coun¬ 
ter-statement of the facts (see pp. 5-8 inch, supra) chiefly 
the effort to make the contract read cash in advance. 

Moreover, the affidavits, erroneously in the record with¬ 
out notice, were designed to buttress the contention of 
breach. The factual premise to his legal premise being- 
false there is no need for reply thereto. 

As we have shown (supra, p. 12, and pp. 22 to 24, infra) 
there was no breach. Defendant-appellee attempts to argue 
that “usual commercial procedure” was substituted per¬ 
formance. But in fact this performance was incorporated 
into this contract by reference to previous contract. 

Tf defendant’s contention that he rescinded (p. 29, Ap¬ 
pellee's brief) is made sincerely, why did he not instruct the 
Dallas bank to return the letter of credit at that time? A 
return to status quo is a necessary element of rescission. 

Reply to Point IV (C) (I). Title to the Coal Conclusively 

Passed to Plaintiff, Contrary to Appellee’s Contention. 

The abridged quotation “payment prior to shipment of 
the property” (p. 30, Appellee’s Brief) is not part of this 
contract—the full quotation is “unless credit is provided 
for in the sales memorandum, payment must be made in 
currency, by the purchaser’s check or money order prior 
to shipment . . . etc”, (emphasis supplied) The face of the 
sales memorandum provided, as admitted by defendant’s 
counsel, “terms cash on presentation of weight tickets as 
shipped”, (emphasis supplied) How counsel can twist that 
to read cash in advance of shipment is beyond plaintiff’s 
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comprehension (see p. 6, supra). Unless he can do so, 
the sales memorandum provides credit. 

It is also beyond plaintiff’s comprehension where in the 
record there is any support for the statement “War Assets 
had no faith in buyer’s credit” except in the affidavits 
which he has introduced and to which the plaintiff has 
never enjoyed his constitutional right to reply. 

Reply to Point IV (C) (II). The Limitation of Liability, 
Referred to by Appellee, is Not An Assumption of 
General Risk of Loss. If it Were, the Inference From 
Express Assumption Would Be Title in Buyer. 

Defendant gratuitously assumes that general risk of loss 
is on seller “until shipment” herein. 

Who bears risk of loss is not specifically covered by the 
contract in any way whatever. It must be deduced from 
the location of title. The provision in the contract of 
sale is: 

In case of loss prior to removal or shipment, 

“seller’s liability shall, at election of seller, be limited 
to the replacement of the property lost, damaged, or 
destroyed, or refunding any amount paid by the pur¬ 
chaser therefor”. (.Joint Appendix, p. 17, par. 6) 

The words used are words of limitation. They do not cre¬ 
ate any new liability. They limit whatever liability other¬ 
wise exists. 

This limitation is equally useful to the defendant whether 
title has passed or whether title has not passed. If title has 
passed, as we contend, the seller in possession is still liable 
for destruction of the goods by his fault and the meas¬ 
ure of damages would, of course, be the fair market value 
at the time destroyed. 

This is a useful limitation of the normal liability (“mar¬ 
ket value”) which defendant would have if he caused the 
loss, damage or destruction of the coal. It is very clearly 
nut an assumption of general risk. 
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Even if there were a provision for the assumption of gen¬ 
eral risk by seller, as defendant’s counsel claims, that would 
point to prior passage of title. The presence of an express 
assumption of risk by seller is superfluous where seller has 
retained title because of the elementary rule that risk fol¬ 
lows title in the absence of express provision. Therefore 
the express assumption of general risk by seller could only 
tend to show that title had passed to buyer as otherwise 
there would be absolutely no need expressly to assume the 
risk that seller bore by operation of law. 

Defendant’s counsel misreads the axiom that general risk 
of loss follows title and is proceeding upon the fallacious 
theory that therefore title follows risk of loss. Quite the 
contrary. If it were so, all insurance companies would own 
the property insured. The only possible inference which 
can here be drawn from the axiom is that where Seller ex¬ 
pressly assumes risk of loss he must of necessity be doing 
so because title has passed to buyer. 

Defendant’s counsel compounds his confusion by placing 
a most distorted and impossible construction on plaintiff- 
appellant’s leading case of Nashville Industrial Co. v. U. S., 
71 Ct. Cl. 405. There the second Buyer (Technical Com¬ 
pany) had to show damage and contractual privity to the 
defendant, United States, through the first Buyer (Nash¬ 
ville Company) in order to come within a “hold harmless” 
clause extended by the defendant, United States, to all 
privies of the first Buyer. This it could not do if title re¬ 
mained in the first Buyer at the time the subject-matter of 
the contract was destroyed by the Government fire because 
this would automatically void the contract by operation of 
law due to destruction of subject-matter prior to passage of 
title, 28 DC Code 1108 (1) (1940). 

The second Buyer’s assumption of loss did not control the 
Court’s reasoning. It was merely used with other facts to 
construe intent as to title, and title controlled the case. See 
Nashville Industrial Company . et al. v. United States , supra , 
at pages 415-418. 
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Moreover, as we demonstrate at pages 16, 17, and 18 of 
the Opening- Brief for Appellants, the Court of Claims 
rested its finding of title in the Buyer squarely on Rule 1 of 
the Sales Act—namely, because the goods were specific, as¬ 
certained and deliverable, title passed on making the con¬ 
tract. 

Appellee’s belated statement that the Sales Act is not in 
force in Texas (p. 31, footnote, Appellee's Brief) comes 
with poor grace when he has earlier conceded that the Sales 
Act expresses the state of the law in Texas: 

“Parenthetically it may be stated that Texas has not 
adopted the Uniform Sales Act, but follows the com¬ 
mon law doctrine. However, inasmuch as Rules 1 and 
;*> arc declaratory of the common law, no significance 
need he attached to that misconception.” (Points and 
Authorities for defendant (filed in District Court Mav 
6, 1947). 

Moreover, the contract was made in 'Washington. The 
last necessary act in its formation was the signature by 
plaintiff-appellant of the sales memorandum in "Washington 
and the mailing thereof. 

Reply to Point IV (C) (III, IV and V). Title Passed Here 
at the Time of Sale Without Aid of the F. 0. B. Provi¬ 
sion and Without the Aid of Other Rules of Constric¬ 
tive Intent, by Virtue of the Intent Being Conclusively 
Manifested in the Language Used by Defendant-Appel¬ 
lee in His Contract. 

Appellant’s statement “this was an F.O.B. shipping 
point sale, in which title passes on delivery to the carrier 
unless there is a contrary intent shown” is a misunder¬ 
standing of the law (as we have shown in our opening brief, 
p. 15-19). Now counsel seeks to support this error by ref¬ 
erence to defendant-appellee’s supposed unwillingness to 
extend credit 1 and the non-sequitnr that therefore he would 
not wish to pass title. But the seller in possession has the 


l Unsupported by any evidence (ace p. 8, supra). 





















same protection whether he passes title or not (1). C. Code 
(11)40) Sec. 2S-1402 “Remedies of an Unpaid Seller”). 

Counsel’s additional quotation from Whitney Sec. 91 (P. 
32 Appellant's brief) reveals the depth of his misunder¬ 
standing of the law of sales. We have shown the conclu¬ 
sively manifested intention of the parties to pass title by 
the words of art in the contract (Appellant’s Opening Brief, 
pp. 11 to 15). Therefore we never reach any Rule of con¬ 
structive intention. But aside from that, his rule 5 controls 
constructive intent only where the contract is for unascer¬ 
tained or future goods (there aided by Rule 4, subsec. 2, Uni¬ 
form Sales Act) or to a situation ichere F.O.B. point is des¬ 
tination or sonic intermediate point rather than the place 
where the goods were located when the contract was made. 
(See Whitney, Sec. 75, quoted at p. 19, Opening Brief for 
Appellants.) But where, as here, the goods are specific, as¬ 
certained, and deliverable (i. e., located at F.O.B. point, not 
requiring transportation to it) title passes when the con¬ 
tract is made under Rule 1 even under a contract to sell. 

Moreover, it is stated by counsel for the defendant in his 
argument at page 32: “The title would not pass before the 
Contract of Sale”. We may fairly infer from this that it 
would pass at the time of the contract of sale. This con¬ 
clusion is reinforced by the italicized portions of the con¬ 
tract used in this same argument on page 32 by counsel for 
the defendant, “to withdraw all or any part of the prop¬ 
erty included in the sale at any time prior to a contract of 
sale”. If this provision was designed by the defend ant 
when he drew this form to do anything else but to make the 
potential buyers feel secure that title would pass to them at 
the time the contract of sale teas made it is difficult to see 
what its purpose could have been. 

In contradistinction to the ridiculous and false statement 
of counsel for the defendant (Appellee’s brief, p. 32) that 
“no evidence supports the view that the term ‘sale’ was 
used” the following are passages in the contract in which 
the word “sale” was used: 
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In Paragraph 7 of the conditions of sale (Page 16, joint 
appendix) the following language is used: 

. • upon giving ten days’ written notice to purchaser 
rescind the sale or to resell . . . for the account of pur¬ 
chaser”. 

Paragraph 3 of the same: 

“sales are subject..." “If filed in writing in the office 
of the seller responsible for the sale/'. 

While it is true that the word sale has a non-legal mean¬ 
ing, such as fire sale, remnant sale, or bargain sale, here it 
is used in a carefully drawn form which defendant himself 
lias prepared and drafted as a legal document. Hence, 
“sale” can only be given its precise and definite legal mean¬ 
ing. The form used “sale” in conjunction with the words 
“sold to” and the words “contract of sale” making a com¬ 
plete context of conclusively manifested intent to make a 
present sale. 

Moreover, as admitted by defendant’s counsel (Appel¬ 
lant’s Brief, p. 32) the words “ contract of sale” are used 
frequently in the document as a description of itself and 
this word too is a word of art, as may be seen from the 
language of this court in Brown Lumber Company v. 
Com’r, 59 App. D. 0.110, 35 F (2d) 880: 

“Counsel for appellant, in a scholarly and helpful brief, 
concedes that the contract under consideration is admittedly 
‘to sell 7 and not ‘of sale’ and that it also clearly involves 
unascertained or future goods and that as to such contracts 
. . . unless a different intention appears, where the delivery 
terms are F.O.B., title passes when the property is deliv¬ 
ered free on board” (35 F(2d) at 882; italics supplied). 

Another and equally persuasive indication of intent to 
make a present sale is the heading of the face of the sales 
memorandum itself (p. 15 of the Joint Appendix) “ sold to 
Domestic and Foreign Commerce Corp.” Further head¬ 
ings on the face of the sales memorandum are “sale date”, 
“sale number”, and “sold bv”. 
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Furthermore, there is, on the face of this document, a 
space for the insertion of a sum due from the purchaser 
denominated “ sales tax'’. Are we to assume that a sales 
tax would be due on a mere contract to sell in futuro? Thus 
by the use of words of art, stronger than any used either 
in United States v. Amalgamated Sugar Company, 72 F. (2d) 
Too, ((\ C. A. 10th, 1931), or in the Nashville Industrial Cor¬ 
poration case, the appellee-defendant passed title to the 
plaintiff, Domesie and Foreign Commerce Corporation, by 
its contract of sale. The intention of the defendant-appellee 
is clear and unambiguous. It is reinforced by his right (No. 1 
of the conditions of sale) to “store the property elsewhere 
for the account and at the expense of the purchaser'' . Also 
to demand the payment of reasonable storage charges. A 
further indication of the intention of the War Assets Ad¬ 
ministrator is the right he has reserved to “resell” the 
property in question “for the account of purchaser” under 
certain conditions, (middle of par. 7, Exhibit E, p. 16 Joint 
Appendix) If no sale has taken place there can be no re¬ 
sale. 

If, despite all this, there were any ambiguity of in¬ 
tention, it should always be borne in mind that this is a 
contract drawn by defendant. It should be construed 
against him in the case of ambiguity. 

Defendant’s brief then continues in another and even 
more serious misapprehension of the law of sales, namely, 
ignoring that there is an immense distinction between a con¬ 
tract involving unascertained or future goods, which must, 
by operation of law, be a contract to sell (i.e., title to pass 
in the future) and a present sale, or contract of sale, title to 
specific and ascertained goods to pass in the present. De¬ 
fendant has cited at p. 32 of his brief, a large number of 
cases, beginning with U. S. v. R. P. Andrews and Co., all of 
which are cases of unascertained or future goods. Appel¬ 
lant concedes that in the absence of expressed intention, 
the title to unascertained or future goods passes at the 
F.O.B. point. But, so obvious is the fact that Buie 1 con- 
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trols apparent conflicts between Rule 1 and Rule 5, that 
cases where the point has even been raised are exceedingly 
scarce. In other words lawyers and parties do not contest, 
in the case of specific or ascertained goods, that title passes 
at the moment of a contract of sale. Rule 1 controls the only 
two cases which deal with the point but which settle the law 
upon it, which are United States v. Amalgamated Sugar Co. 
and Central Railroad Co. v. Berry. 

Incidentally, nearly all of the cases cited in this section 
of defendant’s brief are cases which involve not only unas¬ 
certained or future goods but involve on top of that loss in 
transit, (e.g., Ehrenberg v. Guerrero.) In a loss in transit 
case no party has any need to prove that title passed at any 
time prior to the F.O.B. point. It is sufficient for the seller 
that title pass at the F.O.B. point. Of course buyer’s con¬ 
tention is that it would not pass until destination. In fact, 
it is most unusual for contracts to be made for the sale of 
specific goods F.O.B. The sale of specific or ascertained 
goods is normally a retail sale. The parties are present 
and nothing remains to be done but remove the property 
from the store or other place of business. The typical 
F.O.B. sale is a sale by a wholesaler or by a manufacturer 
or other dealer who sells by description and agrees to make 
delivery F.O.B. some point or other and then of course 
courts seize on the point at which he appropriates goods to 
the contract by loading them as the convenient point for 
the passage of title, in the absence of contrary intention, to 
say nothing of conclusively manifested express contrary in¬ 
tention. 

The Bolding Hall case, relied on by Appellee at p. 31 of 
his brief, is another unascertained and future goods case. 

Ehrenberg v. Guerrero, (p. 33, Appellee’s Brief), and the 
rest of the cases there cited, involved unascertained and 
future goods. Indeed, the Texas court, by expressly limit¬ 
ing its rule to “ executory contract” (i.e., contract to sell) 
indicated its familiarity with the principle that, in a con¬ 
tract of sale, title would have passed earlier. 
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CONCLUSION. 

The Court’s attention is respectfully invited to Appel¬ 
lant’s Summary of Reply Argument (pp. 9 to 12 infra), 
which fully supports Appellant’s Opening Brief Summary, 
(pp. 9 and 10, Opening Brief for Appellant) and the Con¬ 
clusion thereof {Id. p. 27), for the conclusion herein. 

Respectfully submitted, 

T. Peter Ansberry, 

1029 Vermont Avenue, N. W. 
Washington, D. C. 

Attorney for Appellant. 

Stephen J. McMahon, Jr., 

1025 Connecticut Avenue, N. W. 
Washington, D. C. 

Of Counsel. 
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